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THE SOURCES OF THE LAW OF SCOTLAND.(a) 


Mos! if not all lawyers belong now to the historical 

school. At no very distant time it was the custom to 
suppose that under municipal law there lay a so-called law of 
nature, which was believed to be common to all men, and 
ingrained as it were in the human conscience. Indeed, at 
more remote times it was extravagantly said to be common to 
all animals. When that so-called law of natare was analysed 
it was found to consist in little else than a few general 
maxims, undoubtedly sound and true, but common to every 
kind of human conduct. The law of nature thus became 
reduced to such principles as that it was obligatory to speak 
the truth and to act with honour and to deal equally with all 
persons who stood in the same position towards one’s-self. The 
law of nature as so understood though harmless enough, went 
no way to explain the existence of municipal law. When 
pushed beyond those principles it broke down at once. For 
example there is nothing which a disciple of the law of nature 
would say it more clearly settled than the maxim that all men 
ought before the law to have equal rights. But so far is this 
maxim from possessing that ancient and universal acceptance 





(a) Substance of Inaugural Lecture on commencing the duties of the Chair of 
Law in the University of Aberdeen. 
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which a law of nature would demand, that I believe there is not 
more than a fourth or a fifth of all the inhabitants of the globe 
who have ever heard or even dreamt of it. If the vast majority 
of the human race were to try to formulate their thoughts on 
the point, they would say that each man had the rights with 
which he was born, or which his position brought him: if born 
a prince, he had the rights, they would say, in the Courts of 
law, of a prince—if born a slave, the rights of a slave ; and if 
the fortune of war were to make the prince change places with 
the slave, the unfortunate man might indeed cry out against 
destiny, but against his brother men he could not complain. 
In India, only the other day, a prince more enlightened than 
his subjects, had to apologise to them for consenting to appear 
as a witness, and were any one in a Mohammedan country to 
carry his enthusiasm for equal rights so far as to propose to 
make equality between the sexes, if he escaped the charge of 
blasphemy and immorality, it would only be because he was 
supposed to be a lunatic. The maxim about equal rights, so 
far from coming from old times, or from man in what is called 
a state of nature, is really a beneficent outcome of the highest 
and most modern civilisation. 

tather harm than good to law as a scientific system 
followed from the old view; men were content with the 
superficial explanation that the origin of municipal law lay in 
this so-called law of nature, and failed to study historic 
developments. Lord Stair traces Scotch law to it, and thus 
fails frequently to distinguish (what might have been im- 
portant) between what truly came from northern sources, and 
what from classic sources. Blackstone again is content with 
the explanation that the foundation for the common law of 
England is to be found in that perfection of human reason, 
which existed somewhere in Anglo-Saxon times, and had 
to some extent survived notwithstanding inconsiderate 
innovations subsequently made. The old view also was 
practically useless. If, for example, one were to take a 
crossed cheque and endeavour to puzzle out, irrespective 
of all historical development, what would be the respect- 
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ive rights of the parties to it, the result would simply 
be a waste of time. ‘To understand the position one must 
know a great deal about the customs of bankers and 
merchants, and learn how each of the parties to it is 
expected to act, in usual course of business. One must also 
be acquainted with the rules of positive law which bear upon 
it. In the same way, if one were to take some rule of law of 
an anomalous character, it would probably be found impossible 
to explain it without the light of its historical development. 
Take for example that curious piece of marriage law which 
existed from the earliest times in Scotland down to within 
my own recollection, namely, that if a marriage be dissolved 
by death within a year and day of its celebration without a 
living child being born, all patrimonial rights returned to their 
original position. That rule, one would say now, was an 
unjust and inconvenient rule, and it had been the custom, 
from time immemorial, of lawyers who drew marriage con- 
tracts to exclude its operation. According to any view of 
natural law it was an utterly unintelligible rule, and one only 
gets a glimpse of its meaning when one is able to trace it back 
to remote and barbarous times, when it was connected with 
marriage customs, such as hand-fasting, ‘wlrich have long 
since been abandoned as immoral. To understand fully our 
municipal law one must study its history. In law, as in 
everything else, there has been a continuous course of 
development, or of evolution, rules changing and _ being 
modified in the slowest possible manner, but sometimes so 
completely that the rule in modern times hardly bears any 
resemblance to its predecessor in ancient times. 

If I were to take a material example to illustrate the 
nature of our law, I could not venture to compare it with 
one of those triumphs of modern engineering where every- 
thing is finished according to the most advanced requirements 
of science, and with the strictest regard to the rule that there 
should be nothing in it except what was absolutely necessary, 
and nothing except what answered its purpose in the best way 
now known. Nor, to take some illustration of a less utili- 
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tarian character, could I say that it resembles some of those 
magnificent modern triumphs of architecture, where every- 
thing is adapted in the best possible way to the uses of the 
present day, and yet rendered as beautiful and as pleasing to 
the eye as the best skill can make it. Municipal law may 
be likened rather to one of those old historic castles, whose 
main building has remained from early times comparatively 
intact, and is now, with endless additions from all inter- 
mediate ages, occupied as a modern mansion. The outer 
walls and the keep may date from Saxon or Norman times, 
there may be wings built by some one who in the Middle 
Ages rose high in the service of the State; others by some 
Church dignitary who in all he did remembered his pro- 
fessional likings ; and then there may have been living rooms 
added during the last or present centuries. One may find 
the library filled with the literature of all the ages which the 
castle has seen, down to the most recent efforts of philosophic 
thought ; and one may find, to complete the historic medley, 
that the stream which of old filled, and perchance still fills, 
the moat now drives the turbine to light up the whole with 
electric light. It is of this mixed and varied character that 
the law which we are to study is composed. It isa collection 
of rules drawn from many ages, nay, even from many coun- 
tries, modified sometimes by the Acts of the Legislature, 
modified still more by the acute minds and firm hands of 
judges, till, in spite of its formless shape and cumbrous 
working, it has become a fairly harmonious whole, capable of 
doing substantial justice between man and man. 

Let me recall what are the main materials of which Scotch 
law is made up. From the old Roman occupation of the 
country absolutely nothing remains. What we have of 
Roman law comes, as I shall presently show, from a much 
later period. Of the laws of the Celtic races who at one time 
succeeded the Romans over the whole of Scotland, and who 
for long have predominated in the more mountainous parts, 
we have incorporated comparatively little. The few frag- 
ments of Celtic law which our antiquaries have preserved, 
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and the more extensive portions of it, or of similar laws, 
which have been preserved by the Irish antiquaries, show 
how little of purely Celtic origin has found a place in our muni- 
cipal law. The first great contributors to our Scottish law 
were the Saxons, Danes, and Norwegians, who invaded the 
low country, founded most of our towns, and were the 
ancestors of the Scottish lowlander. After them, came that 
portion of the Norman invaders which broke off from the 
conquerors of England, and took refuge in Scotland, found- 
ing a large part of our noble families. These invaders— 
Saxons, Scandinavians, and Normans—held the political 
power in Scotland, treated with scant respect the customs of 
their Celtic subjects or neighbours, and stamped the impress 
of their own customs with an iron hand upon our laws. ‘These 
elements of population were precisely the same as those that 
ruled in England. ‘There, too, the Celtic race, so far as in- 
dependent, had been driven to the mountains, and the small 
portion that remained in the cities and plains remained 
subject to the invaders. Thus, Saxons, Danes, and Normans 
—all three, ‘Teutonic races, differing not very widely in laws— 
ruled also in England. It would seem to follow that after 
the Norman conquest the laws of the two coantries ought to 
be very similar. So, indeed, they were; and of this there 
exists a remarkable confirmation. There is a work, probably 
dating from the end of the thirteenth century, which bears to 
contain the old laws of David the First of Scotland, and is 
known from its introductory words as the “ Regiam Magis- 
tatem.” It has now been pretty well ascertained to be a 
mere adaptation, with little change, of an English treatise by 
Glanville. So, exact, however, at the time of its appearance 
—the end of the thirteenth century 
blance between the laws of England and Scotland, that this 
one treatise virtually serves to describe them both, and so 
exactly does it do so that for long there was a controversy in 
which eminent Scotch Jawyers maintained that the work was 
an original account of the laws of our own country really dating 
from the time from which it professed to date. From the 
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beginning of the fourteenth century, however, political causes 
made the laws of the two countries pursue widely different 
careers. England began almost at once upon a career of 
isolation. Down to the time of the Reformation, the influence 
in the Courts of law of the clergy, educated often abroad and 
familiar both with the Canon and the Roman law, prevented 
indeed the English isolation from being so marked ; but after 
the Reformation, English law pursued its own peculiar course, 
ending finally in making that difference between the systems 
of law and equity which no one out of England has ever 
professed to understand, and which I much doubt whether 
anyone in England has ever really understood. It ended 
also in that artificial abundance and intricate confusion of 
forms of action which was swept away by the Judicature 
Acts. In Scotland the same political causes which led the 
English to isolation, forced to intimacy with the Continent, 
and obtained for our laws the benefit of what progress was 
there made. 

The early customs of Scotland formed little more than a 
skeleton or fragment of a legal system, and those customs 
had to be filled out and clothed from other sources. It is 
well known that here, as elsewhere, prior to the Reformation 
the Catholic clergy were the principal judges and lawyers. 
The Justiciarii Clerici and other clerical judges filled the 
higher Courts, and the Commissary Courts were all in the 
hands of the bishops and their nominees. Even when the 
Court of Session came to be founded in 1582, a large propor- 
tion of its judges were clergymen ; and, notwithstanding its 
foundation, many matters, such as the law of marriage and 
succession, remained the patrimony of the Ecclesiastical 
Courts. Now, those clergymen, like those in England, had 
also been educated, for the most part abroad, at Paris or 
Orleans or even more distant universities, and were familiar 
with the Canon law and with much of Roman law, which 
came to them generally through its means. The Roman law 
was singularly suited for the purpose of adaptation. It was 
the first great system of law which the world had seen which 
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was scientifically developed to meet almost every detail of 
practical life. In it the Scottish Courts found for the most 
part an easy solution of the difficulties which our own rude 
Jaws left untouched. The same process of adaptation of 
Roman law was going on over all Europe, and the clerical 
lawyers thus impressed upon the law of Scotland—principally, 
I may say, in the matter of personal as distinguished from 
real rights—a great deal of the sort of Roman Jaw which is, 
or till recently was, still current in foreign countries. 

After the Reformation the old ways by which Roman law 
was introduced were stopped, but the habit of looking to that 
law had been fixed, and the supply was continued from other 
sources. Our long intimacy with France had a powerful 
effect. It is well known that the Court of Session was 
modelled after the Parliament of Paris, and our lawyers 
continued for long afterwards to go south to haunt the halls 
of the French Supreme Courts, and to learn their law in the 
chambers of the great French pleaders. Next in influence to 
this cause, and one which left its effects for a long time after 
the earler had ended, came the intimacy with the Low 
Countries, and the custom of our young lawyers studying in 
Holland—chiefly at the University of Leyden. We have 
scarcely any reports of decisions so early as the sixteenth 
century ; but they are fairly numerous in the seventeenth 
century ; and we can see from them how extensively we 
borrowed from the Roman law. The authorities that are quoted 
are sometimes called “all the Doctors,” sometimes the “ juris- 
consults”; and constantly Latin brocards and morsels from 
the Pandects appear. It was evidently the habit of the 
lawyers to study their law in the Latin tongue, and every now 
and then they lapse back into it, quoting some maxim which 
they think conclusive. The practice of extensively quoting 
Roman law in our Courts, and of judges basing their judg- 
ments on it, continued through the whole of the eighteenth 
century, and even well into the present century. I could 
easily string together a list of the Latinised names, borne by 
the older jurists, which are cited familiarly in the old Scottish 
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law books. They begin with Bartolus, a professor at Pisa in 
the fourteenth century, and continue to the well-known 
Voetius, a professor in Leyden in the seventeenth century. 
Like those of the two I have named, their works for the most 
part are lectures delivered in some foreign University town. 
They are almost all forgotten. The stately folios which these 
learned and laborious men published repose peacefully in the 
Advocates’ Library in Edinburgh, or at stray times are to be 
purchased for about the value of old paper at some second- 
hand bookstall. 

The causes which led to the abandonment of the use of 
Roman law with us were complicated. For one thing, we 
had taken about as much of it as we conveniently could. 
It is hardly an exaggeration to say that we had adopted 
every well-settled rule of Roman law which we could work 
harmoniously into our system. We took it whenever we 
could do so, and when it was itself suitable, wholesale. 
But there was a great deal in Roman law which was 
diametrically opposed to settled Scottish customs. That 
we had to leave. There was also in Roman law an enor- 
mous mass of questions which had been left unsettled, when 
the decay of the Empire stopped its development, and 
from those questions we could obtain no assistance. Side by 
side with this drying, as it were, of the Roman fountain 
came the better development of our own law due to the 
system of reporting. 

We are now so familiar with the idea of everything in a 
Court being public that we have difficulty in realising a 
time when there was no reporting, and in believing with © 
how much dislike the judges received the innovation. When 
judges were first told of what some other judges had done on 
the same point, they received it as a slight on their capacity 
for applying the law ; and there is a story of an old Scottish 
judge who was made speechless with horror when he saw a 
young counsel recording his “ very words.” But there were 
traitors in the judicial camp. ‘The first reports were notes of 
the decisions kept by judges themselves, often not published 
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till after their death. The system grew, its value was soon 
seen, and we have now accumulated that mass of case law 
which our judges have done their best to keep consistent, 
and which lets the litigant see, if somewhat through a glass 
darkly, what he may expect if he goes into their Courts. 

In ihe eighteenth century there opened out a new source 
of foreign influence upon our system. The extent of our 
trade and commerce had made the law merchant, or com- 
mercial law, of rising importance. At first we had gone for 
it naturally to French sources, studying the great French 
lawyers who lived between the time of Louis XIV. and the 
Revolution. But the decisions of the English Courts upon 
such matters were gradually gaining respect with us, and the 
influence of the Union having taken away the political causes 
which prevented us having regard for English law, the cases 
decided on the law merchant by Mansfield and the other 
great English commercial judges came to be quoted with us. 
At first the Scotch Courts somewhat disliked having English 
cases quoted to them, and traces of that dislike, existed till 
quite recently. But our greatest commercial lawyer of this 
century, Professor George Joseph Bell, in his Commentaries 
took a wide and enlightened view of the position, and did not 


hesitate to search in England for those admirable applications 
of the principles of the law merchant which are to be found 
in it, and to use them as illustrations of the law of Scotland. 
The principal edition of his Commentaries dates from 1826. 
Although it uses English illustrations with the utmost pro- 
fusion, it was not for a considerable time after that that they 
came to be much cited in the Courts. The reasonableness of 


the thing, the intimate commercial relations with England, 
and, above all, the influence of the House of Lords, as the 
Supreme Court of Judicature of the United Kingdom, all 
caused ultimately a different view to be taken, and the 
English decisions to be respected wherever they were fairly 
applicable. 

I have now rapidly sketched the main foreign sources 
from which law has come to our country. To get a view of 








10 THE JURIDICAL REVIEW. 


the whole, the additions which our Legislature has from time 
to time made, must be taken into account. The contributions 
of the Legislature, trifling in the earlier periods, have gradu- 
ally become more and more considerable, and though they 
are still comparatively small, are bound ultimately to fill the 
whole field. The result for the present is a curious conglomer- 
ation. We are now so accustomed to gather law from written 
or printed sources that we forget that the great mass of it is 
still in the unwritten form. Of written law we possess only 
our old Scotch statutes, the Imperial statutes which affect 
Scotland passed since the Union, and a few Acts of Sederunt 
made by the Court of Session: The first are to a very large 
extent in disuse, the last now deal mainly with matters of 
procedure, and the Imperial Acts, though being now greatly 
improved, are still in a very unsatisfactory condition of con- 
fusion. The rest of our laws, constituting indeed the great 
bulk of them, are all what jurists term “ unwritten.” (@) 
When a student sees the collection of decisions which 
is accumulated, he may be apt to ask—If those are not 
written law what can written law be? But he must remember 
that those decisions are not the law, and do not profess to be 
the law. They are individual instances of the application of 
the law, and behind and above them the principles of the 
law are supposed to exist in a form capable of being appre- 
hended. But there is nowhere in the decisions any attempt 
to state those principles further than is necessary for solving 
the particular case, and each legal author must for himself, 
and in his own language, deduce from the cases the general 
rules which they are believed to establish. The result is some- 
what unfortunate. We are never at liberty to accept the state- 
ment of any one judge, however learned, as beyond criticism, 
because even the most learned of the judges have gone wrong, 
and there are indeed scarcely any in whom specialists could 
not detect mistakes of some kind. The decisions, moreover, 

(a) [In Roman law the terminology was different. The only unwritten law, 
according to the Roman jurists was custom—mores et consuctudo, every other 


source (e.g., the edicts of the pretors was jus scriptum.—Eb. Jurid. Review. ] 
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bulky as they are, are far from containing examples of every 
d © o 
possible case that can arise, Sometimes there are huge voids, 


and sometimes it is the merest chance which fills them. 
Thus, I may mention a point of practice occurring in 1883 
which had not occurred since the year 1678, but the decision 
of that year happening by some lucky accident to be preserved 
settled it. I remember also the late Lord Deas deciding a 
case upon the authority of a note which he had happened to 
preserve of a lecture of Baron Hume, when Professor of Law 
in the University of Edinburgh. Another and quite final 
reason why those decisions cannot be treated as written law, 
is that they are often contradictory, and have been to a very 
large extent reversed by the successors of the very judges 
who made them. I do not speak now of what is done so 
often by the Courts of Appeal in the way of reversing the 
decisions of Inferior Courts. I speak of the extent to which 
the judges of the Supreme Courts have over-ruled the deci- 
sions of their predecessors. The Courts settle, or endeavour 
to settle, a principle, and then in working it out in subsequent 
years it is discovered that it logically leads them into some 
kind of absurdity, and they go back upon their own rule, and 
try some different principle. In this way, for example, the 
House of Lords upset a series of decisions begun by itself 
upon the question of the liability of statutory corporations to 
claims for damages for wrongous acts done by their servants. 
I know no more curious book in the English language than 
the index which is published of all the erroneous and doubtful 
decisions which, according to their own confession, have been 
given by the English judges. Messrs. Dale and Lehmann’s 
index of the cases that have been over-ruled, distinguished, 
and followed, though extremely useful, forms a melancholy 
picture of a waste of human ingenuity. It isa bulky volume 
of 1600 pages, large octavo, in close print. The larger part of 
its contents consists of cases Which the judges have themselves 
afterwards over-ruled, and where they have wheeled round 
to exactly the opposite principle from that with which they 
started. Next come the cases that have been distinguished. 
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That looks better, but it generally means that the judges 
have had quite enough of the principle in question, and 
while they mean to adhere to it as far as it has gone, intend to 
develop it no further. ‘Then come the cases that have been 
followed, and at first sight it might be supposed that that 
meant nothing derogatory to them. It means a good deal, 
however, in that direction. When a case is accented by the 
profession as a sound exposition of the law, the point is not 
raised again, persons naturally not caring to run against fixed 
principles any more than against stone walls; but before a 
case can come to be what is called “followed,” it has got to 
be made the subject of a vigorous and costly attack in some 
new case, and the cases that have been followed are the ones 
that have come successfully through that ordeal. I should 
like sometimes to add a few marginal notes—to say how 
many thousands the establishing of some rule had cost, and 
how many people had been ruined in the process, and then 
give the cost of over-ruling it, and those ruined in that pro- 
cess. The process of over-ruling cases goes on at the present 
day with activity, each volume of the Reports producing its 
more or less ample crop of discredited cases. Unfortunately 
we have not as yet in Scotland the same facilities as in Eng- 
land for laying the finger on them and classifying them, and 
I venture, in passing, to express the hope that some of our 
younger lawyers will supply the gap which this leaves in our 
literature. 

In addition to cases which the judges themselves have 
over-ruled, have to be added cases which subsequent legisla- 
tion has superseded. The mass of these is necessarily very 
large. In default of material for estimating it in the law of 
Scotland, I am obliged again to take an illustration from 
English law. As showing the extent to which the unwritten 
law of that country has either become obsolete by the action 
of the judges, or has been superseded by the action of the 
Legislature, I may refer to what is being done just now in 
the revision of the English reports. The reports published 
in England between 1785 and 1865, a period of eighty years, 
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fill upwards of 400 volumes. A new edition of them is 
being published, leaving out all the cases now useless, and 
leaving nothing in, save what is called living law. The result 
will be the reduction of the number of volumes to something 
like 50; and admitting that these volumes are on the average 
larger than the old volumes—admitting even that they are 
twice as large on the average, which is not the case—there will 
be a reduction to 100 volumes of the same size, or a reduc- 
tion to one-fourth of the quantity. In Scotland the result 
would be proportionally quite as great. I confess, when I look 
at our great collections of decisions and statutes, I take a certain 
satisfaction in thinking that at least three-fourths of them 
are waste paper, and I have ventured to urge, upon other 
occasions, that it would be no great loss were a much larger 
proportion of them reduced to the same condition, and super- 
seded, as might readily be done, by clearly drawn and con- 
structed codes. We must, however, study the Law as we find 
it, and if when we look at it as a whole it seems to us some- 
thing of a rudis indigestaque moles, not altogether at- 
tractive, we must remember that students have to attack 
it in detail, patiently, and step by step ; and when it is thus 
dealt with, it will be found, I hope, that the maze is not 
altogether without a plan, that we shall be able to grasp 
general principles, round which we may group the details, 
and so contrive that in a comparatively short period, if we 
cannot always carry about with us all the information we 
may want, we shall always be able to know upon the requisite 
occasion where we may lay our hands upon it. 


J. Dove WILSON. 














LORD PRESIDENT INGLIS. 


TFNO the legal profession of Scotland, the removal of Lord 
President Inglis from the scene of his life’s work, 
is something more than the loss of a powerful intellectual 
force and an impressive personality. It is felt that his work 
as President of the Court of Session is in itself a chapter in 
the History of the Law of Scotland. He has been a maker 
of leading cases. His philosophical expositions of legal 
principle are the equivalent in modern law of the institu- 
tional writings of preceding centuries; and they have to a 
large extent superseded and rendered antiquated the more 
ancient sources of authority on which they are founded. 

It is probably too soon to form a true and impartial 
estimate of the influence of the mind of the late Lord 
President on the contemporary law of the country. But the 
subject is an interesting one, and it is at least possible to 
determine the sources and characteristics of the power which 
he exerted as an interpreter of a system of jurisprudence 
which he guided through a period of transition. 

First amongst the characteristics of Inglis’ presidential 
work is the development of an admirable judicial style. 
Before his advent to the Bench, the law reports contained 
few specimens of good writing. It is possible that the 
opinions actually delivered may have suffered in the process 
of transcription ; but such reports as we have of them too often 
present internal evidence of that looseness of thought which 
is allied to careless expression. Again, where the subject 
called for elaboration, there was a tendency to over-elabora- 
tion, leading, as in the great speeches of Hope, to the display 
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LORD PRESIDENT 


of stores of erudition having only an indirect bearing on the 
case under consideration, In attempting to master some of 
these elaborate written opinions of a former generation, one 
thinks of the speaker who was said to have ‘‘exhausted time 
and encroached on eternity.” Inglis was saved by his mental 
constitution from these extremes. He could not be illogical, 
if he had tried; his mind was a very logic-miil, through 
which no argument or illustration could pass except by rule. 
And this intellectual quality also prevented him from ever 
being tedious, because he always travelled straight from the 
facts of his case to his conclusions, and his mind would not 
tolerate the interruption of the main argument by episodes or 
displays of learning unnecessary for the business in hand. 
The peculiar elegance of the Lord President’s best 
opinions is more easily felt than described ; it may, indeed, 
be said that in this region of literature he attained that higher 
level of art in which art ceases to be apparent. But an atten- 
tive study of his judicial deliverances proves that he bestowed 
much attention on form. He was not satisfied with having 
got the right view of a case until he was able to develop 
his view in logical order, and this he usually did in a manner 
which was at once clear and convincing. It is also noticeable 
that Inglis generally treated his subject according to the induc- 
tive method, and there can be little doubt that by that method 
he proceeded in the solution of his cases. His opinions 
usually commenced with a summary of the important facts 
of the case, and this preliminary investigation was performed 
by him with admirable skill and impartiality. When he 
came to matters of fact which were either in dispute, or 
which raised a legal question for decision, then the narrative 
was amplified. Sometimes the important passages of a corre- 
spondence or the evidence of witnesses on a critical point was 
read. From such a summary of facts the question in dispute 
was evolved. No one wha listened attentively to Inglis’ 
summing of the facts could be in any doubt as to what were 
the questions which he was going to decide, and very often 
the statement seemed to suggest the question and its answer. 
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It may be believed that he did not form his own opinion until 
the facts of the case had undergone a process of sifting in 
his own mind and had come out in the clear and symmetri- 
cal form in which they were uttered. 

When a question of law was to be solved, Inglis in general 
preferred to work it out for himself by pure reasoning from 
elemental principles. For, although a conservative lawyer, 
he did not think it necessary to bring forward an array of 
authorities merely to show that his law was consistent with 
the deliverances of his predecessors. It may be believed that 
he did not often commit himself to an opinion until he had 
considered whether there were dubious authorities or 
other rocks ahead which might interfere with the logical 
development of his idea; but if the way were clear he did 
not usually review the authorities, but drew his conclusions 
straight from the facts. Indeed, in dealing with authorities 
there is not much room for style or logic; it is very much a 
case of counting heads. ‘There is, in fact, only one way of 
getting over a bad decision; and that way Lord President 
Inglis was very unwilling to take; not because he wanted 
the courage to be in the right, but that his conservatism 
would not allow him to put forward his own opinion against 
the published opinions of his predecessors. Some may hold 
that he was too scrupulous in this respect, where no injustice 
would result from the reconsideration of a controverted ques- 
tion. But the question of the influence of authority on 
matters of opinion is a large one, and this is not the place to 
examine it. 

Passing to characteristics which are independent of style’ 
and method, it may be affirmed that Inglis excelled all his 
contemporaries as an exponent of Acts of Parliament. His 
term of office was coincident with the growth of a large body 
of statute law, which partly represents amendments of forms 
and practice, and partly represents the regulation of new 
relations of right, as in the case of railway and company law, 
the merchant shipping code, public education, and local 
government. 
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In general, it was impossible to find out, from the late 
Lord President’s exposition of a statute, whether he approved 
of its objects or thought well of its design. His business 
was to carry out, truly and fairly, the intention of the 
Legislature, if that could be discovered. Unlike some able 
judges, who might be named, he did not find any special 
pleasure in driving a coach-and-six through an Act of Parlia- 
ment. He seemed rather to regard the statute law as a thing 
of feeble and, perhaps, degenerate growth; but which, with 
careful tending, might eventually attain something of the 
vitality and vigour of the common law. When it is con- 
sidered how open to criticism our statutory enactments must 
be, in consequence of the way in which they are altered in 
Parliament, it is certainly very desirable that they should be 
construed in an indulgent and helpful spirit. The principle 
of giving fair play to a statute has certainly been carried out 
in the decisions of the First Division of the Court during the 
last quarter of a century, and with excellent results, the 
number of cages on statutes being relatively small, just 
because it was understood that the common-sense interpreta- 
tion would prevail, and that it was useless to contend for any 
other. In this region of law, the remarkable series of judg- 
ments delivered by the Lord President in the City of 
Glasgow Bank liquidation gained him a high reputation 
amongst English lawyers, while, for the profession in Scot- 
land, they constitute a complete digest of the best opinion 
on the questions peculiar to Scottish law which have arisen 
on the construction of the Companies Acts. 

In the judicial organisation of Scotland there is not 
much room for the selective principle, under which a judge 
may gain distinction by excellence in one department. The 
late Lord President had experience successively in the two 
Divisions of our appeal court, and during his tenure of the 
Justice-Clerkship he also presided in the High Court of 
Justiciary. As the President of a Division, he had to deal 
with every kind of question which could be the subject of 
an appeal, either from the Court of Session or the inferior 
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Courts. His opinions cover the whole field of our national 
jurisprudence, and seldom do they touch a subject without 
throwing light on it. Amongst the mass of subjects which 
he elucidated, it is not easy to make a selection on the 
ground of importance; but it is at least interesting to con- 
sider what was the subject which Inglis himself liked best, 
and in which he most wished to excel. It may be assumed 
that this was in fact the Mercantile Law of Scotland, and 
especially these parts of it which are founded on the Roman 
jurisprudence. In this assemblage of legal doctrines and 
relations, the Law of Sale is, of course, the central subject, 
not only because in commerce purchase and sale is the 
chief business of life, but beéause of the extremely delicate 
and complicated questions that arise out of it. This subject 
seems to have had for Inglis the same fascination which the 
English law of sale had for Lord Blackburn. When he went 
to the Bench as President of the Second Division, there lay 
before him an ungathered harvest of interesting points, 
which his practice at the Bar had made familiar. Nor is it 
surprising that at a date so recent the law of sale should be 
immature, when we consider that Scotland only became a 
commercial country in the present century, and that within 
quite recent years the conditions and modes of entering into 
transactions have been largely transformed. Inglis lived to 
perfect the law of sale; because, if we may judge from the 
cessation of new cases, there are no important points remain- 
ing unsettled. 

In the last year of his life, a bill was introduced into 
Parliament for the consolidation of the law of sale in England. 
It did not pass, because the time was insufficient for its 
examination. It is now proposed that the measure should 
be extended to Scotland, and there can be no doubt, in 
view of the intimate commercial relations which subsist 
between England and Scotland, that this is a proper exten- 
sion, and that we ought to give up the theoretical distinction 
that the risk only, and not the general property, is trans- 
ferred by the contract of sale. Toa foreigner it must seem 
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strange that a sale of goods by a London house to a Glas- 
gow house is regulated by a law theoretically different from 
the law which regulates a sale by a Glasgow house to a 
London house. ‘The anomaly is none the less remarkable 
when we know that under the influence of legal refinements 
the consequences of the contracts are nearly but not quite 
identical in the two cases. 

When this desirable change is effected, let it be remem- 
bered to the credit of the late Lord President that the work 
of assimilation has been rendered more easy by the researches 
in this branch of the law which are embodied in his judicial 
opinions. ‘These researches cover nearly the whole subject of 
sale, including, for example, the effect of securities granted 
in the form of sales; the criterion of risk where goods are 
in the possession of a warehouseman or third party; the 
necessity of specification where goods are transferred by 
delivery-orders ; the kind of transfer which will create a right 
effectual in bankruptcy ; the doctrine of reputed ownership ; 
the effect of the statute of 1696 on securities in the form of 
sales; the vesting of the subject of sale when payment is 
made by instalments as the work proceeds; the construction 
of the Mercantile Law Amendment Act with reference to 
goods sold but not delivered, and the seller’s right of arrest- 
ment; the transfer of property by Bills of Lading, and the 
limitation of liability for short delivery ; the influence of the 
law of Principal and Agent in contracts of sale; and the 
criterion of responsibility for company debts in the case of 
sales of stocks or shares. The points here mentioned are 
only such as are supplied by the memory of the writer with- 
out reference to indices or reports, and the list might easily 
be extended. The point to be illustrated is this: how easy it 
is for the draftsman of an Imperial statute to frame clauses 
applicable to Scotland after the theory of the Scottish law of 
sale has been worked out in all its ramifications. It is then 
seen exactly what are the resulting differences of the English 
and Scottish systems, and how these differences may be 
removed by small concessions. When the subject was con- 



































20 THE JURIDICAL REVIEW. 


sidered by the Mercantile Law Commissioners about forty 
years ago, its importance was recognised; but the difficulty 
of bringing about a complete assimilation was so great, that the 
attempt was abandoned; and a few glaring anomalies only 
were removed. In the judicial work of Inglis on this subject 
we have an illustration of the familiar principle, that the 
philosophic jurist is the true law-reformer. If his work be 
well done, the maker of a code has only to collect the results 
and arrange them in orderly form. 

The late Lord President took a great interest in questions 
of private international law. His decisions in this branch of 
jurisprudence are leading cases, and bear evidence of reading 
and research. In such cases he was able to give free play to 
his love of generalisation, with which, however, he was not 
always able to reconcile his partiality for the Scottish legal 
system. Thus, in Goetze v. Aders,(a) we find him firmly 
maintaining the extra-territorial authority of the Court of 
Bankruptcy of Saxony against an attempt to subject the 
estate of the bankrupt to sequestration in Scotland; while, 
in the earlier case of Joel v. Gill,(b) the same principle—viz., 
the universal attachment of a bankruptcy process,—had been 
asserted by him in support of the validity of the award of 
sequestration by a Scotch Court of the estate of an English- 
man. In Jack v. Jack,(c) the lax practice of our Divorce 
Courts was corrected, and the principle of jurisdiction ratione 
domicilu was, for the first time, judicially affirmed by one 
of his masterly judgments. Not long after, we find him 
engaged, but this time unsuccessfully, in asserting the 
supremacy of the Court of the domicile, in the famous case 
of the Bute guardianship.(d) 

In this region of jurisprudence, peculiarly his own, the 
Lord President achieved his most brilliant success by the 
rescue of the (e)Orr-Ewing succession from Chancery. The 
proceedings give us a notion of what the great lawyer might 
have been as a man of action. His judgment in favour of 





(a) 2 R. 150. (b) 21 D. 929, (c) 24 D. 467. 
(d) 23 D. 902. (e) 11 R. 600. 
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the jurisdiction of the Court of Session was lucid and power- 
ful; but he felt that it was not enough to vindicate the 
authority of his Court on paper; and so, in the consciousness 
of right, and with perhaps some trace of the self-assertion of 
the Roman pontiff, he proceeded to secure the estate by lay- 
ing all England under an interdict! There can be little 
doubt that the resolute action of the Lord President in this 
memorable case, supported as he was by his colleagues, 
was the means of saving the Scottish judicature from 
an encroachment which threatened its existence. The 
claims of the English jurisdiction had been distinctly 
formulated to attract to itself every cause which had a trace- 
able relation to England, whether in respect of the residence 
of any of the parties interested, or in respect of the local 
situation of the most inconsiderable part of the property 
in dispute. Under such conditions, and in view of the 
wide-spread relations of the Queen’s subjects, English 
and Scottish, every case of importance would have been 
transferred to London, and the Court of Session would 
have passed, through the phase of historical survival, into 
extinction. 

An estimate of the judicial work of the Lord President 
would be incomplete if it did not take account of his bias in 
favour of the system of trial by jury, and his remarkable 
influence with juries. His partiality for civil jury trial was 
not shared by the legal profession in general, and it is possible 
that his leaning in that direction may have heen influenced 
by old associations ; because it was in the Jury Court that 
he first made his reputation, and achieved his most brilliant 
forensic triumphs. Yet it may be conceded to him that a 
perfect judge and a perfect jury constitute the best dis- 
tribution of judicial power. That a judge should summarise 
the essential facts of a case and deduce from them such 
conclusions as to him seem*just, is good; that he should 
do so with such convincing clearness that twelve indifferent 
men shall accept his conclusions, is better. The necessity 
of convincing a jury is at the least a powerful stimulus 
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to the speaker to give the most perfect expression to 7 
his view, and is a check on the tendency, should such 7 


exist, to develop an incomplete and one-sided statement 
of the point in dispute. It must be admitted that the 
ideal jury is not always to be found in the Sheriff's list, 
and that a judge’s charge may be at once able and sound, and 
may yet fail in its intended effect. But in this respect the 
charges of Lord President Inglis were exceptional. Rarely, 
if ever, was it found necessary to move for a new trial on the 
ground that the jury had gone against the weight of the 
evidence, as exhibited in the judge’s charge. His influence 
with juries is, indeed, easily explained. It was due, first, to 
the respect inspired by his powerful intellect and high 
character ; and secondly, to the tone of absolute fairness and 
impartiality which characterised his addresses. It must be 
remembered that Inglis honestly believed in the efficiency of 
juries, and gave them his confidence, not caring to press his 
views in addressing them, but giving them such help as they 
would desire from a man accustomed to deal with evidence, and 
having larger experience of the world than they individually 
possessed. This, as it seems to the writer, was the secret 
of his power: his recognition of the province of the jury as 
ultimate judges of the validity of the intellectual processes 
by which the results of the evidence are exhibited to their 
minds. His confidence in juries was justified by their verdicts 
which, in his experience, did not often conflict with the view 
which his maturer judgment approved. The point where the 
jury system breaks down is in the trial of questions relating 
to mechanical and physical inventions, which cannot always 
be made clear to a body of men having neither theoretical 
nor practical acquaintance with such subjects. This was 
acknowledged by the Lord President, who, in his later years, 
approved of sending such cases, and especially patent cases, 
for trial by a judge alone; sometimes, it must be added, with 
the expression of a doubt whether a judge could be found 
who was in all respects qualified to deal successfully with 
the difficulties of the case ! 
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Unless in the Jury Court, Inglis had not the satisfaction 
of dealing with cases according to his unaided convic- 
tions. To a man with a strong head for responsibility the 
necessity of always consulting with colleagues must be 
irksome ; but this restraint, if felt by him, was not, at least 
in his later years, perceived by his brother judges. In the 
consulting-room, as on the bench, he was a good listener, 
anxious, if possible, to come to an agreement in matters of 
opinion, and where that was impossible, always treating the 
views of his dissentient colleagues with ceremonious respect. 
That his opinions had great weight with his colleagues may 
be inferred from the rarity of such divergence of views ; and 
it is believed that the unanimity which generally prevailed 
in the First Division was largely due to the deference of the 
Lord President to the views of his colleagues, which he was 
always anxious to bring out in the belief that by inter- 
changes of sentiments an ultimate agreement would be 
attained. 

If comparison were useful, the work of Inglis might fitly 
be compared with that of the most venerated names in the 
Scottish legal hierarchy. But the conditions of the judicial 
life and work are so different in different times that direct 
comparison is difficult, and perhaps undesirable. It may be 
claimed for him that he was a great lawyer, if the best 
expression of the best thought of his profession go to establish 
that character. But such noteworthy powers of expression and 
elucidation as were possessed by the subject of this paper, were 
in his person allied with that special judicial attribute—the 
balancing power—without which law and learning, philosophy 
and eloquence, are only so much waste and inert material. 
In determining the resultant of conflicting legal principles, 
or the true import of conflicting testimony, the judge has to 
estimate probabilities, to compare things which are not 
strictly comparable, to reckoif with elements, the values of 
which are only imperfectly known. The final decision 
between contradictory views is in many cases necessarily a 
thing of impression ; and in such cases the judge must be an 
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impressionist, and must be able to translate into argument 
his conceptions as to what is real and what is unreal in the 
case. This natural, incommunicable gift of discernment, 
closely allied to the faculty of invention or imagination, was 
possessed by Inglis in a high degree, and by its aid he 
became, as he was in truth, not only an eminent lawyer, but 
a most upright, wise, and successful judge. 


JoHN M‘LAREN. 
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POST-OBITS AND EQUITY. 
CASE was decided the other day in the House of Lords 


which suggests some interesting considerations as to 
the law affecting Post-Obits. It was the case of Salt and 
Another v. The Marquis of Northampton, 30th November, 
1891 (Times’ Law Reports, Vol. viii. p. 104), in which the 
decision of the Court of Appeal, 14th July, 1890 (Zimes’ L.R. 
vi. 427), was affirmed. In the Court of Appeal Lord Justice 
Bowen, and in the House of Lords Lord Hannen dissented 
from the judgment. In 1879 the then Earl Compton, who 
was in his thirtieth year, borrowed £10,000 from a London 
Assurance Office, to be repaid out of certain estates to which 
he would succeed on the death of his father, then_in his sixty- 
first year. To secure the lenders against the contingency of 
Lord Compton predeceasing his father, in which event nothing 
would come to them from the estates, an insurance was 
effected on his life, payable if he should predecease his father. 
The policy was effected by the insurance office as lenders 
with themselves as insurers, but it seems to have been 
regarded by the Court in the same light as if it had been 
effected by the lenders with some other office. The amount 
of the policy was £34,500. There was no reference in the 
opinions of the judges in either Court to the significance of 
this particular amount, although, as will be seen presently, 
the sum and the way in which it must have been arrived at 
have an important bearing on the case. 
Lord Compton died in 1887 during the lifetime of his 
father, without having repaid any part of the loan or paid 
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any interest on it, and without having paid any premiums of 
assurance. Whatever security the lenders had over the 
estates came to an end, but the amount of the policy became 
payable. The deeds executed when the loan was effected 
seem to have contemplated the possibility of its being repaid 
during his lifetime, in which case the policy would have 
become the borrower's property; but it was expressly stipulated | 
that if he should predecease his father without having paid 
the loan and redeemed the securities—the event which 
actually happened—the policy should belong absolutely to the 
lenders. An agreement to this effect was insisted on by the 
lenders as an essential condition of their completing the 
transaction, and it was duly executed by Lord Compton, 
after being approved of by his solicitors, Notwithstanding 
this agreement, Lord Northampton, as his son’s representative, 
claimed that the policy belonged to him, subject to repayment 
to the lenders of all their advances with interest ; and this 
claim has been allowed. 

We need not follow the judges into their comments on 
the terms of the deeds. There was little or no dispute that 
if these terms were given effect to the policy would belong 
to the lenders. But it was held that ‘ Equity ” compelled the 
Courts to override and cancel these express stipulations, 
The principle that must prevail was that this had been in 
reality a mortgage, that ‘once a mortgage always a mort- 
gage,” that a mortgagor had an inalienable equity of redemp- 
tion, and that neither his own act nor anything else could be 
allowed to “clog, fetter, or impede his right to redeem.” Lord 
Bramwell acknowledged that he could not understand this 
principle, but reluctantly came to the conclusion that it was 
too firmly held to be got rid of, and so joined Lord Selborne 
in deciding against the lenders. Lord Selborne himself 
explained that his opinion in the case had undergone some 
fluctuations. Lord Hannen held that the transaction was not 
really a mortgage, and did not therefore come under this rule 
of equity. 

It would be quite a fair question for argument whether 
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either law or “equity” ought to recognise post-obits at all, 
and whether any one should be permitted to pledge or impair 
or renounce a future inheritance. Undoubtedly this is often 
done by foolish persons improvidently and for unworthy 
objects, to be heartily repented of too late; on the other 
hand, there are plenty of cases where a bird in the hand is 
worth ever so many in the bush, where to secure the means 
of immediate subsistence, or to provide funds for establishing 
one’s-self in life, or to avert an impending and possibly an 
irreparable disaster, it may be most wise and prudent to make 
a large sacrifice of some distant and contingent benefit. 
Rightly, therefore, the law permits such transactions, but there 
has been a marked tendency to regard them with jealousy. 
Obviously minors ought not to be allowed to judge for them- 
selves of the advantages of such a contract, but if the privi- 
leges of minority are to be extended beyond the legal age, it 
ought to be done, not at the discretion of judges, but by Act 
of Parliament, that all persons may be warned. Obviously, 
also, protection should be given, as in the case of other con- 
tracts, against misrepresentation and fraud ; but it is not easy 
to see why the parties to this sort of contract should be 
allowed the exceptional privilege of obtaining relief from the 
consequences of their own wilful ignorance or carelessness or 
stupidity, or of their eagerness to secure a present benefit. 
One strong argument against Courts of Justice attempting 
to revise and modify contracts deliberately made between 
persons of full age, where there has been no deception on 
either side, is the difficulty which even the judicial mind 
must experience in placing itself in the position the parties 
themselves occupied when they made their contract, a com- 
plete change of circumstances having occurred in the mean- 
time. Thus, in post-obit transactions, and, indeed, in life 
assurance transactions generally, the premature and unlooked 
for death of the person or of one of the persons whose life or 
lives were in question, scarcely ever fails to affect the view. 
The great difference such an event creates in the interests of 
the parties makes it difficult to revert to the time when 
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the event was justly and reasonably dealt with as a remote 
contingency. 

It may be permissible to remark that the actuarial 
view of such transactions is most likely to be the correct 
one. The actuary is accustomed to deal with probabili- 
ties and contingencies, and to reduce them to a present 
value. He knows that the facts which will emerge in any 
given case are very unlikely to be in precise conformity with 
the suppositions he has made: such conformity can only be 
looked for in the average results of many separate cases: 
but the probability, or in popular language the chance, of 
any event or series of events happening, is as capable of 
being appraised at its true pecuniary value, if the data are 
suthicient, as the present possession of a house or a picture. 
If the value is rightly estimated before the event happens, 
its soundness is not to be challenged merely on account of 
something that occurs afterwards, any more than we should 
question the fairness of the price paid for a cargo of wheat or 
cotton because the market for these commodities had subse- 
quently risen or been depressed. 

The case of Earl Compton will illustrate these positions. 
As already stated, he borrowed £10,000 in 1879, to be repaid 
in effect out of property to which he would succeed at the 
death of his father; and although he seems to have granted 
« de presenti obligation for principal and interest, the 
lenders had presumably no prospect of recovering their 
money during Lord Northampton’s lifetime. The Marquis 
was in his sixty-first year, and happily he is still living, and 
according to the ordinary tables of mortality he may live to 
be one hundred years old ; but that we may not seem to strain 
our suppositions, let us take it that in 1879 the parties were 
satisfied to assume that he could only live to about ninety. 
On the footing that the lenders were to get back their money, 
if they could, with compound interest, and were to get nothing 
more—and this is what the Court has decided to be the limit 
of their rights—it would be a reasonable assumption that 
this was to be made sure to them, even if Lord Northampton 
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should live to be ninety. The rate of interest agreed on wi 

54 per cent., not a usurious rate considering how long “ 
lenders might have to wait for it. We will assume, however, 
that the rate was only 5 per cent. At that rate £10,000, 
accumulated at compound interest, would in thirty years 
amount to £43,000. But the lenders getting this or anything 
at all was dependent on Lord Compton surviving his father, 
and consequently the risk of his dying first had to be guarded 
against by an insurance on his life against that of his father, 
the yearly payment for which was at the rate of £1, 5s. per 
cent. If they were to secure in this way only the original 
amount of the loan, then a policy for £10,000 would cost a 
yearly payment of £125; and if the lenders had to pay this 
themselves, the amount of those payments in thirty years, 
with 5 per cent. interest, would be £8000. But if they 
were to protect themselves from loss, they must insure not 
only for the original amount of the loan, but for the interest 
that would roll up on it, and also for the amount of the 
premiums they would have to pay and the accruing interest 
upon them. W e need not go into a close cale ulation of what 
all this would amount to, ba we shall be considerably within 
the mark if we assume that if both Lord Northampton and 
Lord Compton had continued in life for thirty years, and the 
lenders had received nothing on account of principal, interest 
or premiums, their advances accumulated at interest would 
not have been less than £70,000. 

It does not appear what was the value of the property 
out of which this was to come if Lord Compton should out- 
live his father; but one of the events which was possible was 
that, after both of them had lived for thirty years, Lord 
Compton might die first, in which case the policy was all 
that the Company would have to look to. The amount of 
the policy being only £34,500, while their advances would 
amount to more than £70,000, they would lose one-half of 
their advances. This was the risk they ran with absolutely 
nothing to compensate for it, because, if the Court were right, 
they could never under any circumstances receive more than 
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the amount of their advances with interest. It is obvious, 
therefore, that this could not have been the sort of contract 
which was really intended by either party to it. Clearly 
what they had in view was the familiar transaction by which 
the lenders undertook the risk of losing if the borrower and 
his father should live beyond a certain number of years, and 
in compensation for that risk were to have the prospect of a 
profit if Lord Compton should die prematurely. It happened 
that Lord Compton did die prematurely, and what the 
decision of the Court has done is to deprive them of that 
contemplated profit by setting aside the express provisions of 
the contract, and on the ground of “ Equity.” 

It would have been presumptuous to entertain any doubt 
of the soundness of this decision, if two learned judges had 
not dissented from it, while Lord Bramwell threw ridicule 
on the principle which yet he felt himself bound to recognise, 
and if we had not the authority of Blackstone and other great 
writers for questioning whether Equity in a legal sense has 
any connection now with equity in a popular sense. Here 
we have a man thirty years of age, and in a position of life 
which guaranteed to him independence of judgment and all 
necessary advice, and who was in fact advised by his own 
solicitors, obtaining £10,000 on the faith of an express and 
a reasonable stipulation, and we have that stipulation set 
aside and absolutely annulled on grounds of technical 
“ Equity,” with this curious result that while he has never 
paid one penny of principal or interest, his representative is 
found entitled to demand from the same parties a further 
sum of large amount in respect of a policy which these parties 
themselves effected and paid for. Even this might have 
been equitable in the popular sense, if over against the risk 
of losing so much money the lenders had obtained the chance 
of a corresponding profit, but, as we have shown, no such 
chance was permitted to them. One can scarcely help 
admiring the courage of the persons who made this further 
demand, but they no doubt feel justified by the fact that 
“ the law allows it and the Court awards it.” 
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One of the disadvantages of such a decision is that it 
must tend to render more onerous the terms on which future 
borrowers will obtain the accommodation they require upon 
this class of securities, because the lenders must be paid, 
not merely for the usual risks of death or of a bad security, 
but for the further risk of having the terms of their contracts 
set aside. Of course future conveyancers will see to it that 
their deeds are differently framed. But what will that avail 
them? In one of Anthony Trollope’s novels, where the 
story turns on the terms of a will, some doubt seems to 
have struck him as to whether the will he described could 
legally have the effect he intended, so he desires his readers 
to imagine, if they share his doubts, that the will was in 
other terms sufficient to carry out the author's intention ; 
but we should also have to imagine that there were no Courts 
of Equity to annul the express terms of such an instrument. 


JoHN M. M‘CANDLISH. 








THE ARCHIVES OF THE HIGH COURT OF 
JUSTICIARY. 


I].—Tue Books. 


|. eran and others proceeding to investigate 

the records of the Supreme Criminal Court of Scot- 
land almost always commence with cases of treason and 
witchcraft. The reasons lie on the surface. ‘The former 
are not only exciting in the highest degree even as 


mere stories of individual adventure, but they mark 
important crises in the conflicts between religious, politi- 
eal, and social systems. The prisoner was of very 
subordinate importance in these trials; a fair investigation 
into his innocence or guilt was the last thing thought of 
by the public prosecutor. That officer assumed that, being 
dangerous—dangerous that is to himself and his party, 
the prisoner was therefore guilty, and the trial was employed 
merely as the most effectual means of suppressing him. 
Although some of the most notorious prosecutions for treason 
are now centuries old, the parties represented in them 
have still their partisans and sympathisers, and these carry 
back their own passions and opinions into the judicial 
struggles of the past. With regard to trials for witch- 
craft, their original purpose was to check the malice of 
the powers of darkness, and to carry on a pious war with 
the devil and his angels. To those who have yet a belief 
in such conceptions, the interest is overwhelming; to 
those who have not, there is still an intense curiosity to 
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watch the workings of the human mind in its darkest and 


most terrible phases. 

The Books of Adjournal, however, afford, within some 
periods, better material for the study of ordinary human 
nature and national morals and manners. Before 1661 the 
evidence was not reduced to writing; it disappeared with 
the utterance; and all that Pitcairn and other skilful anti- 
quaries could extract from the records was the mere indict- 


ment or dittay itself or an abbreviated copy, with a short 
notice of the verdict of the jury, and of the conviction and 
sentence which proceeded upon it. No doubt the written 
productions in many cases still existed, such as the confes- 
sions and declarations, but in Pitcairn’s time they were buried 
under masses of papers smothered in dust and heaped up with- 
out any arrangement whatever, and he informs us that he had 
abandoned as hopeless any attempt to institute a real search 
amongst them. The main series of the trials for treason ends 
with that of Hugh and John Fraser, in 1699; there is then 
a gap till the trial of M‘ Donald of Barisdale, in 1753; after 
that time the cases are either tried in special Commissions of 
Oyer and Terminer, or the charges are no longer denominated 
treason, but sedition, or mobbing and rioting, or are indicted 
under some specific title, such as refusing to pray for King 
George, or cursing the King, or asserting the right or drink- 
ing the health of the Pretender. The trials for witchcraft 
end so far as the High Court is concerned with that of Agies 
Williamson, in 1662. The records of both kinds of prosecu- 
tion, therefore, generally give no indication of the evidence, 
and in consequence throw comparatively little light on the 
manners and customs of the times. In the ordinary trials, 
from 1661 to 1748, on the other hand, and those for murder 
down to 1782, the whole evidence was taken down verbatim, 
and we have thus the most vivid and interesting sketches of 
the condition of the people drawn by themselves in the wit- 
ness box under the sanction of an oath and the pressure of 
examination. 

The trials under the name of treason are about sixty-two 
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in number, commencing with that of the Master of Forbes in 
1537. Among the more striking are those of Lady Glammis, 
the Earl of Caithness, the Earl of Bothwell, Kirkcaldy 
of Grange, Lords Oliphant and Ruthven, Archibald Douglas, 
Parson of Glasgow, The Earls of Huntly and Crawford, 
the Countess of Erroll, Walsh and other ministers, the 
Earl of Orkney, the Duke and Duchess of Buccleuch, Sir 
Duncan Campbell, James Renwick, Lord Fraser, Lord 
Seaforth, Stirling of Keir, and Lord Balmerino. Although 
many of those cases have been read as subjects of interest 
and curiosity, they have never really been studied analyti- 
cally in the true sense of the word. In some trials convic- 
tions were obtained without the prisoner being given any 
fair chance of defending himself, while, on the other hand, 
many trials were never intended to result in a conviction, 
but simply to hoodwink the public. As to the first. We 
know that the king himself often interfered to pervert the 
even course of justice. In these days the most absurd and 
incoherent evidence was produced and accepted, such as public 
notoriety, depositions taken out of Court and without the 
presence of the prisoner, and even the mere indictment itself 
without proof at all. The prisoner was not even allowed to 
disprove the evidence of the Crown, and it is easy to under- 
stand how an unjust conviction could be procured. It is not 
so easy to realise in the second class of cases how the Kine’s 
Advocate could pretend to be most anxious for success and 
appear to do all in his power to attain it, and yet manage to 
permit a complete and unanimous absolvitor, which was the 
secret but real object to be attained. This, however, may be 
discovered from several trials on record. Thus, in the case of 
Archibald Douglas, Parson of Glasgow (26th May, 1586), 
who was notoriously one of the parties to the murder of 
Darnley, and even present on that occasion, James could 
not for pure shame permit the alleged murderer of 
his own father to walk the streets of Edinburgh untried, and 
yet it was essential for purposes of state, or for other 
secret reasons, that the murderer should pass unpunished. 
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The scandalous game began with a peremptory order to 
the king’s advocate, dated 23rd May, 1586, only three days 
before the actual trial, commanding him in the most 
emphatic terms to pursue Douglas at once. The next step 
was, on 25th May, to constitute John Preston and Edward 
Bruce a special commission for the trial of Douglas, the 
apparent purpose being to get rid of the ordinary rules of 


the High Court, by one of which a traitor could only be tried 
on an inducie of forty days. The commissioners at once 
accepted the commission, opened the Court, and appointed 
the trial to begin next day. The trickery of the whole 
proceedings becomes the more evident when it is considered 
that on the 23rd of May, letters had been actually issued 
for summoning a jury for the 26th. The assizers, accord- 
ingly, appeared on that very day. Lest the king should 
appear too zealous in the prosecution, the prisoner produced 
a letter from James himself to the commissioners explaining 
that he was to have all his lawful defences allowed 
whether in law or in equity. The dittay was then read; the 
pannel “accepted it as it was consavit;” and the king’s 
advocate then proceeded with a great show of argument and 
evidence to carry through his “much ado about nothing.” 
The points of dittay were two :—(1) Actual participation 
in the murder of Darnley, and (2) the fore-knowledge that 
he was to be murdered, and not revealing it. The latter 
point was the more easily proved and, therefore, the more 
dangerous, but the prisoner produced a remission by the king 
himself for this alternative, and objected to it being sent to 
the jury at all. The plea was sustained by the Justices and 
thus no charge was left but actual participation in the murder, 
which was, of course, much more difficult to substantiate. 
The advocate then proceeded with his proofs which were 
really no proofs at all, but before this was done the difficult 
matter of choosing the assize had to be got over, for an 
obstinate juryman might in the end have ruined the whole 
plot and blown it into the air, It had been somehow 
managed that only nine persons, should compear to try 
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the case, and, accordingly letters from the king were 
actually produced by the prisoner directing that the places 
of the absent assizers should be supplied by the Justices and 
Advocate from such gentlemen as they could get either within 
burgh or at the bar. Thus a sufficiently subservient jury was 
secured. It is needless to describe the nature of the evidence, 
which was entirely useless, and finally the assize unanimously 
acquitted, ‘in respect there was naithing producit for 
verrefying the dittay,” and they, therefore, protested that 
they should incur no wilful error in any time thereafter. 
The only danger was the compearance of a cousin and 
near kinsman of the king, evidently to assist in the trial 
as joint prosecutor, and who protested against the jury for 
wilful error, if they should acquit the prisoner. The sudden 
compearance of this honest blockhead shows one manifest 
reason why the trial was hastily hurried to a conclusion. 

The number of cases of witchcraft, as shown in the index, 
is fifty, from Janet Brymer (1570) to Agnes Williamson 
(1662). Probably the most interesting cases are those of 
Alison Pierson (1588), Agnes Samson (1589), Lady Foulis 
(1589), Hugh Monro of Foulis (1589), Huphan M‘Kalzean 
(1591), and John Fiam or Fian (1590). The extraordinary 
beliefs and conceptions revealed in these trials have often 
been described, but never philosophically analysed or inves- 
tigated. The actual superstitions of Scotland at the time 
were a hodge-podge of savage fetishism, Pagan idolatry, Norse 
elf-lore, and the gloomy practices of the Celtic races, all mixed 
up and amalgamated with the Christian doctrine of devils, who 
are supposed to be engaged in depriving mankind of the 
benefit of their baptism, and thus bringing them under the 
dominion of Satan. Buta complete analysis of these concep- 
tions would require a volume for itself. It seems evident from 
the records that it was truly the gloomy pedantry of James 
the Sixth that gave its greatest force to the witch supersti- 
tions in Scotland, as his insane vanity actually led him to 
believe that all the powers of hell were in arms against his 
virtuous administration. 
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I now proceed to give an example of a murder trial in 
which the evidence was fully preserved, and has indeed 
already been published by Sir Walter Scott in a volume of 
the Bannatyne Club, I have resumed the evidence in the 
form of a storyette, which I call 


THE SERGEANT’S GHOST. 
Hicu Courr or Justictary. 
Before Lord Justice-Clerk Areskine of Alva and Five Judges. 


His Majesty’s Advocate (Grant of Prestongrange) Clerk 
and M‘Donald for Murder. 


10th June, 1754. 

In the year 1749 the Highlands were still restless after 
the outbreak of the ’45, and the soldiers of Cumberland were 
quartered in many districts in the glens. Amongst others, 
the regiment of General Guise (ill-omened name) had its head- 
quarters at Aberdeen, and detachments in Braemar, one of 
which, a sergeant with eight men, was stationed at the 
Dubrach,* and another, under a corporal, at the Spital of 
Glenshee. 

These military parties had to keep constantly patrolling, 
meeting others at fixed points, and then returning on their 
respective routes. This was the constant work at the Dubrach 
and the Spital. Never was patrol commanded by a gayer or 
more dashing sergeant than the one at the Dubrach. His hat 


’ 


(no doubt a “ cockit” one), was laced with silver, and its “lips’ 


were closed by a silver button. His surtout was blue—pro- 
bably ight blue—and his waistcoat was sometimes of striped 
silk, and sometimes of fur, and was fastened down the centre 
by fifteen silver buttons. His knee-breeches were of ‘‘teiken,” 
and his stockings were gartered above the knee. He had 
got “ brogues” made to suit*the hills, but they were fastened 
by silver buckles. He carried a silver watch in his pocket, 

* “The black river-bank” is the third ruined hamlet on the south of the 
river Dee proceeding westwards from the Linn of Dee. 
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and he had a green silk purse, in which there were no fewer 
than fifteen golden guineas, and another plainer purse in 
which he kept his loose silver. These purses he was fond of 
displaying, and as he liked children he would often take out 
the glittering coins for them to play with. Beside all this 
gallant array he wore two rings, one of pale yellow gold, 
with a little lump of gold upon it in the form of a seal, and 
a “weaved” line like a worm running round the upper side, 
and the other, a gold ring, a present from his wife, Mrs. Jean 
Ghent, «a young widow, who had got it from her first 
husband, Paymaster Holland, of the same regiment, and 


foolishly given it to the sergeant. Alas! a fatal omen with 
the “auld wives” of the north. According to Mrs. Jean, who 


had been married to the sergeant for ten months, he was as 
good as he was gay. ‘They lived together in “as much 
amity and love” as ever married couple did. He was never 
absent from her a night except once to see the doctor about 
a strain. This model man even told his better half all about 
his money matters. He was a ‘ 

: a caadl 
man,” and had saved all his guineas by his own economy. It 


‘vood manager,” a “ sober 


was no wonder then that he was a favourite with his officers, 
and had good hopes of being immediately promoted to the 
rank of sergeant-major. We have no information as to the 
personal attractions of our hero, except that his hair was 
dark mouse-coloured, and was tied in a black ribbon. 

This “ dashing” blue sergeant had one dangerous fault ; 
like John Knox he never feared “the face of clay,” a 
good quality at Culloden, but bad in the Dubrach when 
the fighting was over. The corporal who commanded 
the Glenshee detachment was not ashamed to own that 
he had his misgivings even when his men were along 
with him. Not so Sergeant Arthur Davies. On his march, 
when he met the other patrol, he would send his men 
home, and set off himself to shoot deer upon the mountains, 
and at all times he would go out fishing and shooting alone. 
Early on the morning of 28th September, 1749, he was on 
duty for patrol as usual. He had on his striped silk vest 





ewer 
e in 


id of 


. out 
this 
rold, 
and 
side, 
Jean 
first 
and 
vith 
who 
iS as 
uch 
ver 
out 
out 
yber 
It 
ers, 
the 
the 
was 


THE ARCHIVES OF THE HIGH COURT OF JUSTICIARY. 39 


with the fifteen silver buttons and all the rest of his glitter- 
ing trappings; and like an affectionate husband he had some 
little toying with his faithful Jean before he started. He 
was with idle fingers cutting his initials upon his silver-laced 
hat, and had got the D almost finished, when she snatched it 
from him in her wifely fun, and after he recovered it he was 
so flustered that he cut the A, the initial-letter of his first 
name, after the D, the initial-letter of his last, making 
D A, Davies Arthur, instead of A D, Arthur Davies. Alas! 
poor sergeant ! any spaewife in Braemar could have told your 
fortune after that. Bid good-bye to the widow; you will 
never see her more; nor will she ever finger her gold ring 
again with its loving posie :— 
““ When this you see 
Remember me.” 

About dawn the patrol was ready, and the sergeant 
gave orders to march. They then proceeded through the 
hills, and by-and-by they met with the other patrol, where- 
upon both parties wheeled to the right-about, and marched 
back to their respective stations again. About half-an-hour 
afterwards the corporal of Glenshee came upon the ser- 
geant, “all alone,” at the Water of Benow, and took him 
seriously to task for wandering there by himself; but the 
gallant Welshman, for one with the name of Arthur Davies 
could only have sprung from “brave tittle Wales,” meta- 
phorically wore his leek in his cockit hat, and informed his 
inferior officer that, with his arms and ammunition upon 
him, he feared nobody he could meet, and therefore he went 
off to the hill, as he told the corporal, to have a shot at 
the deer. About half-an-hour after the corporal heard a 
shot, which might have been fired by the sergeant, and 
another witness heard three shots fired within a quarter of 
an-hour of each other, but for the sergeant himself he was 
never again seen alive, 

“They sought him that night, they sought him that day, 


They sought him while many a month passed away,” 


but they “found him not.” Some hinted that he had 





40 THE JURIDICAL REVIEW. 


deserted, which greatly exasperated Mrs. Jean, for, as she 
urged, what temptation was there to desert in the ease of a 
man who could not stay a single night away from her, and 
into whose mouth the plum of a sergeant-majorship was Just 
dropping? At all events the regiment scoured the hills and 


glens—the “country was raised,” and search made, but 
nothing could be seen or heard of the missing man, either 
dead or alive. It may be doubted, however, whether all the 
“natives” were equally ignorant. It seems that Isobel 
Downie, servant to Alexander M‘Donald “in Inverey ” found 
a silver-laced hat with a silver button in the Hill of 
Cristie (a), with the fatal letters, D. A., cut upon it and took 
it home to her master’s shealling, saying that she had come 
home “richer than she went out,” but the wiser mistress, 
who at once recognised it, was struck with terror, and 
begged them at once to put it out of her sight. Now if they 
had just had the sense to burn it everything would have 
been safe; but, of course, they did exactly the opposite of 
what they should have done, and hid it under a stone at the 
side of a burn near the shealling, where, as a matter of 
course it was found by the “bairns of Inverey,” who took 
it to the mill, and the miller’s son, with an eye to his own 
personal safety, delivered it to James Small, factor on the 
estate of Strowan. 

A year passed away, and the excitement settled down. 
Arthur Davies was almost forgotten, and all had made them- 
selves comfortable, and hoped to have no more disturbance 
about the matter, but they had reckoned without the sergeant. 
Where he had been it is impossible to say, but all of a 
sudden, as many other “ poor ghosts” had done before him, 
he began to fret that he had not got burial. How this was 
to do him any good we cannot tell; but, at all events, he 
was as determined as the most antique Greek or Roman 
to be decently covered up. Ordinary mortals might have 


(a) The scene of the alleged murder is identified as a hill between Glen 
Cristie and Glen Counie, both western tributaries of the Water of Ey. The hill, 
Geal Carn, is also mentioned in the evidence. 
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expected him to tell his “tale” to regimental headquarters, 
or to some of the loyal factors in the neighbourhood ; but 
he chose as executor of his wishes a young highlandman, 
aged twenty-six, Alexander M‘Gillas, then a servant with 
Isobel M‘Hardy in Inverey. We shall now listen to his story, 
as given on oath in the High Court. 

It was the hour when “deep sleep falleth upon men,” 
and Mrs. M‘Hardy, with her servant, M/‘Gillas, and 
apparently others, were in their beds in the shealling, 
men and women all in the same room, when, lo! a 
“vision,” as of a man partly clad in something blue, 
entered at the door, whom M‘Gillas at first took to be a 
living person. He, accordingly, started up and followed the 
retreating figure to the door, as Brutus did the ghost of 
Cesar, and Julian the Genius of Rome, where he soon found 
out whom he had to deal with. “I,” said the shape, in his 
blue clothing, which was manifestly the spectre of his 
quondam blue surtout, ‘am Sergeant Davies, who was 
murdered on the Hill of Cristie, about a year ago,” 
This announcement was made in the ‘Irish language,” 
then used as synonymous with Gaelic, a fact which 
would have been surprising if we did not remember 
that Arthur was a Welshman, and, therefore, one of the 
Celtic race himself. He then desired M‘Gillas to go to 
a place he indicated, where he would find his bones, and 
thereafter get Donald Farquharson in Glendee, and take his 
assistance in the burying of him. M/‘Gillas then asked the 
vision who had murdered him, when he made this enigmati- 
eal reply, “ that if M‘Gillas had not asked him he might have 
told him, but as he had asked him, he said he either could 
not or would not,” but which of the two expressions he used 
M‘Gillas could not remember. He then vanished “in the 
twinkling of an eye.” Before leaving he described the place 
so exactly where M‘Gillas was to find the bones that he 
went within a yard of it on his first going out. Alas! 
for the poor Sergeant! He lay under a bank, from which 
the lad drew him out with his staff. The flesh was 
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mostly consumed. ‘There was a bit of cloth upon it which 
seemed to be “ English cloath.” He found the mouse- 
coloured hair tied about with the black ribbon. He also 
‘stripped stuff” (too clearly the 
fragment of the silken vest), and got the brogues, but without 
the silver buckles, which had been taken away. The limbs 
were separate from the trunk, and the head was lying away 
from the body. 

M‘Gillas was not a brilliant person, but he had sufficient 
“wit in his pow” to wish to have nothing to do as grave- 
digger in such doubtful circumstances, so he put the business 
off, till again at the midnight hour the “ vision ” appeared to 
him, but we are ashamed to say in this case in a state of 
nature, and without even the fragment of the surtout. On 
this second occasion the figure was also seen by Mrs. M‘Hardy, 
who was in bed in the other end of the shealling, and was so 
frightened that she hid her head under the bed clothes, and 
on her asking M‘Gillas next day what it was that had troubled 
them the night before, he replied that she might now be easy, 
for it would not trouble them any more. This second time, 
on following the phantom to the door, it ‘minded him to 
bury the body,” speaking as before in the Irish language. 
M‘Gillas then again asked him who had murdered him, when 
“the vision answered that it was the two men now in the 
pannell who had murdered him,” and in describing them as 
his murderers his words were “ Duncan Clerk and Alexander 
M‘Donald.” He then disappeared as before “ in the twinkling 
of an eye.” M‘Gillas thinking it would not do for him to 
have his rest always broken in this disagreeable fashion, told - 
John Growar in the moss what he had found, but Growar 
advised him to say nothing about it, otherwise he would 
complain of him to “ John Shaw of Daldownie.” M‘Gillas, 
however, took the bull by the horns, and went and told 
* Daldownie” himself, ‘who desired him to conceal the 
matter, and bury the body privately, as it could not be carried 
to a kirk unkent, and that the same might hurt the country, 


‘ 


observed some kind of 


being under the suspicion of being a rebel country.” M‘Gillas 
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then took the ghost’s advice and went to Donald Farquhar- 
son, and asked his assistance. Donald at first doubted the 
story, but “at last went along with M‘Gillas, which he did 
the rather he thought it might possibly be true, and if it 
was, he did not know but the apparition might visit himself.” 
Influenced by these very practical considerations, Donald at 
last gave his aid, and the two together buried the bones and 
their accompaniments in a peat moss close by. There was 
little else than this to bring home guilt to the prisoners. 

The Books of Adjournal do not report the observations 
of the Bench. The jury were unusually good—7 merchants, 
2 goldsmiths, 1 watchmaker, 1 bookseller, 1 bookbinder, 2 


_ 


candlemakers, and a baker. But alas! it was a bad time for 


ghosts in Edinburgh. It was the era of Scottish philosophy 
—moderatism ruled in the Church, and scepticism in society ; 
the star of David Hume was in the ascendant in Scotland, and 
Voltaire and his friends were preparing the Revolution in 
France. Phantoms were at a heavy discount, and the fifteen 


good men and true did not give ear to Sergeant Davies’ ghost, 
or to his prophet, M‘Gillas, but gave the prisoners the full 
benefit of a verdict of not guilty. 


CHARLES SCOTT. 





LYNCH. 
I1.—Itrs INTERNATIONAL ASPECT. 


if a former paper (Vol. ii. p. 213), the leading facts of 

the New Orleans incident were mentioned, and some 
comments offered on its internal and moral aspects. Besides 
the sources there cited, the Fortnightly Review for the cur- 
rent month, p. 91, “ Administration of Justice in America,” 
may be consulted by the curious in such matters for several 
other instances of Judge Lynch’s decrees. A case reported 
in this week’s newspapers (9th January), seems to show that 
the disciples of Lynch are beginning to “stone their pro- 
phets.” Sims, of Alabama, established a sect, and started 
“True Way,” to spread the doctrine 
that man owed no obedience to human law and institutions, 


an organ, named the 


but was entitled to govern himself and, inter alia, distil his 


own whisky. Sims, his son, and a friend have been lynched, 


and it is reported that his three daughters, “ well educated 
young women,” have met the same doom. 

With regard to the New Orleans case, one of the most 
useful contributions to its discussion appeared in the Ameri- 
can Law Review, for May-June, 1891. Its author is Robert H. 
Marr, a member of the local bar. According to his statement, 
nineteen persons had been charged with having killed the 
Chief of Police. Of these, nine were tried. Six of the nine 
were found not guilty; in the other three cases there was a 
mis-trial. As far as one can judge from the abstract of the 
evidence given by Mr. Marr, an honest and intelligent jury 
might fairly have brought in a verdict of guilty in the last 
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three cases. The victims of the lynchers were eleven—five 
who had not been tried, the three whose trials had miscarried, 
and three of the six who had been acquitted. Let the execu- 
tioners have the benefit of the fact that they could not hang or 
shoot such of the accused as they could not find or believed 
innocent. But the exact stage which the prosecution had 
reached in each case, though matter of aggravation or allevia- 
tion, is not material. It is more interesting that Mr. Marr 
repudiates the notion that roughs were concerned in this act 
of Lynch justice. ‘‘ It was a movement conceived by gentle- 
men and carried out by gentlemen.” These “gentlemen” 
publicly intimated their intentions. They disdained to con- 
ceal their work. They gloried in this murder as a title of 
honour. Some of them, it is said, had refused to serve on the 
jury which had tried the nine accused, on the ground 
that they were conscientiously opposed to capital punish- 
ment. Their stern virtue is, indeed, “above all Roman 


”? 


fame.” 

If the victims had been all native or naturalised citizens, 
the incident would have gone no further. But, as some of 
them were Italians, it has raised grave issues of international 
law. The right of foreigners to protection; the duty of 
Governments to prevent or punish violence; the measure of a 
sovereign state’s responsibility ; and the means of enforcing 
that responsibility, have all been brought into controversy. 
The controversy is likely to rage from West to East. For 
the example set by New Orleans has been followed in con- 
servative China. In the province of Hunan they considered 
that the immigration of foreigners inferior in character and 
civilisation should be discouraged. Under the guidance of 
mandarins of standing, and in the belief that the foreign bar- 
barians had been guilty of child murder and other crimes, 


they used similar means of discouragement. In one respect 
they bettered the instruction—they did not run the risk of 
previous acquittal of their victims by any legal or constituted 
authority, but enforced their “higher law” without such 
awkward preliminaries. Neither the European powers, nor 
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yet the Government of the United States, seem to doubt that 
the Chinese Government is bound to punish the perpetrators, 
degrade the officials who ought to have protected the 
foreigners, indemnify the injured, and take effective measures 
to prevent the recurrence of any such “ wild justice.” 

On being made acquainted with what had happened at 
New Orleans the Italian Government took immediate action. 
It requested from the Federal Government a formal assurance 
that the murderers should be brought to justice and an 
admission that an indemnity was due to the representatives 
of the murdered persons. As the Federal Government 
scarcely condescended to express even official regret, and 
refused to give any satisfactory promise of redress, the Italian 
Ambassador was directed to quit Washington. To the Italian 
Government it seemed that when Italian subjects acquitted by 
the American tribunal had been assassinated in prison while 
under the immediate and special guardianship of the 
authorities by a mob which chose to think them guilty, such 
a request was unquestionably just, well-founded in interna- 
tional law and practice, and confirmed by the treaty of 1871 
between the two Powers. 

On the other hand, the positions at first taken up by the 
American Foreign Secretary were sufficiently absolute. He 
appears to have maintained—(1) that the Federal Govern- 
ment had no duty in the matter apart from treaty or com- 
pact; (2) that the treaty of 1871 did not insure the lives of 
Italian subjects; (3) that foreigners had nothing to complain 
of, so long as American law made no distinction between 
them and natives, and were not entitled to any higher rights - 
than natives enjoyed, but only to such security as natives 
possessed ; (4) that the Federal Government had no power 
to interfere with the local authorities ; and (5) that the local 
Courts should have been invoked. Persons who chose to 
emigrate must take the same chances as natives, and take 
the Government and the law as they found them. This 
just means that if such persons are lynched, they are, by the 
fact of emigrating to the States, guilty, as accessories, of their 
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own deaths. The Foreign Secretary declared, with cynical 
bluntness, that it was “a matter of total indifference to me 
what persons in Italy may think of our institutions.” 

Some aspects of these contentions may be considered. 
They are, except the second, fitted to startle alike the 


emigrant and the jurist. 

(1) The contention that a sovereign State is not bound to 
protect the lives of resident foreigners unless it be “ 
nominated in the bond” takes us back to the days of barbar- 
ism when “stranger” was synonymous with “enemy.” It 
subverts the doctrines and practice of modern international 
law from their foundations. The duties between nations 
which arise out of commercial and diplomatic relations are of 
imperfect obligation. But the essential rules of justice bind 
nations as moral and responsible beings. The obligation 
to render justice and accord protection to foreigners per- 
mitted to reside is absolute and imperative. No sovereign 
State can relieve itself of this obligation. No change in 
its form of government, powers of rulers, or internal 
distribution of authority exempts from or varies this responsi- 
bility. In the United States, as elsewhere, international 
law is part of the supreme law of the land, and is so regarded 
in the Federal Courts. If the Secretary’s contention be sound, 
then it necessarily follows that a nation, apart from treaty, 
has no right to demand protection for its subjects resident 
in foreign territory. Certainly the Federal Government 
has not so understood its rights under the law of nations. 
The recognition of mutual obligation and the observance of 
justice are in one sense more necessary between nation and 
nation than between man and man, because injustice involves 
more serious consequences and the modes of obtaining 
redress are more difficult and complicated. A nation refus- 
ing to be bound by the recognised rules of international law 
exiles itself from the community of civilised nations. This 
has been well expressed by Daniel Webster. ‘No com- 
munity can be allowed to enjoy the benefit of national 
character without submitting to all the duties which that 
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character involves.” And Secretary Evarts, in 1877, 
impressed on Mexico that a government unable or unwilling 


to conform to international obligations, “thereby confesses 
that it is not entitled to be regarded or recognised as a 
sovereign or independent power.” 

(2) Mr. Blaine’s argument on the treaty of 1871 is partly 
judaical, partly evasive. The treaty provides that the 
citizens of each of the contracting Powers shall enjoy, within 
the territory of the other, the same rights and_ privi- 
leges as those accorded to citizens. One of the rights 
accorded and established by the Constitution of the United 
States is that ‘‘no person shall be . . . deprived of life, 
liberty, or property without due process of law.” Was that 
right “enjoyed” by the Italians whom New Orleans killed ? 
Or is liability to lynch law a right and privilege? Apparently, 
Italy ought to have expressly stipulated that the Federal 
Government should take some precaution against Italian 
citizens being shot or hanged by mobs, or, if precaution 
failed, some steps to prosecute the murderers. But if the 
Federal Government cannot interfere with the local author- 
ities, a scheme of life insurance is a more practical and 
effective suggestion. 

(3) In what relates to his primary rights, the resident 
foreigner is in a better position and entitled to greater 
security and fuller redress than the native citizen. Each 
nation may lay down conditions on which foreigners will be 
admitted, regulate their civil relations, exclude them from 
political or municipal functions, attach disabilities to the 
acquisition or tenure of property within its territory, and- 
may even expel them if public safety requires their expul- 
sion. But if admitted, the public faith is pledged for their 
protection. This is true even of alien enemies allowed to 
remain after war is declared. 

This right to protection imposes on the resident foreigner 
the duty of general submission to the local laws provided 
that they are not arbitrary and unjust, and that they are 
applied with equality and impartiality. But this duty is 
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limited and temporary, particularly in what concerns the 
essential rights of life and liberty. In legislation or adminis- 
tration for its own subjects, each sovereign state is absolutely 
independent. It may impose on its citizen what burdens 
it pleases, such as conscription ; it may accord or deny right 
to indemnity for violence or damage suffered from mobs ; 
may create what offences, fix what forms of trial, and erect 
what tribunals it sees fit. The citizen can vindicate only 
such rights as the laws and constitution of his country 
recognise, only in such way and manner as they permit. 
unless he resorts to a revolution. If he suffers from 
admittedly illegal acts of Government officials, he may or 
may not have redress against the individual wrongdoers, but 
his Government is in no way liable to him for such acts of 


its agents. 

On the other hand, the resident foreigner cannot be sub- 
jected to service in the military or naval forces of the local 
power, or to any duty inconsistent with his allegiance to his 


own sovereign. He is not liable to be punished for offences 
against the local law, unless these have been committed within 
the local territory. He is not personally responsible for acts, 
though illegal or violent, done within the local territory 
under the authority of his own Government. He is entitled 
to have his primary rights of life and liberty respected and 
protected. For instance, he cannot be molested or pre- 
judiced on account of his religious belief, nor compelled to 
conform to the established religion. If he is put on trial or 
subjected to punishment, the essential principles of justice 
and the sanctions generally recognised by civilised nations 
must be observed. He has the right to invoke the aid and 
protection of his own sovereign, if the local laws and Govern- 
ment cannot or will not suffice or their implied guarantee of 
protection proves illusory. The foreign Government is liable 
directly for violations of international law in whatever 
department, judicial or executive, they may have occurred, 
or by whatever person presumed to be under its authority or 


control these may have been committed. 
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In semi-civilised or barbarous countries foreigners enjoy 
practical exterritoriality. They are protected absolutely 
against trial or punishment by native rulers, and partially in 
questions affecting their property. In civilised countries, 
such as the South American Republics, where, though the 
laws and judicial forms may be in nominal accord with 
those of European States, the administration of justice is 
suspected of weakness or corruption, and the control of 
Government over the people imperfect and ineffective, the 
European powers and the United States have claimed, and 
exercised the right of vindicating for their resident subjects 
much greater consideration and privileges than are enjoyed 
by natives, both in regard to person and property. 

Wherever the same state of circumstances exists, the 
same right arises. Let me put acase. What if an English 
lady in New Orleans had been arrested and dealt with under 
“ Beast Butler’s” Ordinance of May, 1862, that “ when any 
female shall, by word, gesture, or movement, insult or show 
contempt for an officer or soldier of the United States’ army, 
she shall be regarded and held liable to be treated as a 
woman of the town plying her avocation! Quwd juris? Or 
take more modern instances. Suppose Russia were to enforce 
some of her existing laws and regulations against resident 
foreigners. Let an American editor be flogged, as was 
the novelist Dostoyefski, for saving a fellow-prisoner from 
drowning contrary to a major’s order. Let an American lady 
be exiled to Siberia because prohibited books such as 
Adam Smith’s “ Wealth of Nations,” or Emerson’s “Self 
Reliance,” have been found in her possession, and for slapping: 
an official’s face, stripped and whipped to death, as happened 
to Madame Hope Sigida. Russian justice and lynch justice 
are near akin in their methods. Does any one doubt that 
the United States would instantly demand reparation and 
indemnity ? Would the answer be accepted that the persons 
injured had enjoyed the same rights and received as full 
protection as native Russians? Could the Russian Govern- 
ment escape responsibility by retorting to the Federal 
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Government that lynch law was no better, or (as a writer in 
the Century Magazne, commenting on the Sigida case put 
it) that “ more women have been flogged in the United States 
than in Russia during the last ten years”? Would it be 
heard to say, “ Your citizens must take our laws and govern- 
ment as they find them. We are not going to alter them or 
introduce invidious distinctions to suit the pleasure of 
Americans who may see fit to come among us to live” ? 

(4) The plea that the Federal Government has no power 
to control or interfere with the authorities of the State of 
Louisiana raises questions which, if serious, are scarcely 
doubtful. In cases where sovereign states enter into a con- 
federation but each retains some of the external rights of 
sovereignty, for instance, legation, there may be great diffi- 
culty in determining how far each member is directly lable, 
or to what extent the composite body is responsible to other 
sovereign states. Compare the Germanic Confederation of 
1815 with the German Empire of to-day, in which the 
Emperor represents Germany in all its international 
relations. It may be doubtful whether similar difficulties 
would not have arisen under the original Articles of Con- 
federation of the American States. This apprehension 
largely caused the adoption of the Federal Constitution. 
Washington pointed out that foreign nations must see and 
feel that the Union or the States individually were sovereign 
as best suited their purposes. ‘In a word that we are one 
nation to-day and thirteen to-morrow. Who will treat with 
us on these terms ?” 

But, under the Federal Constitution, it is quite clear that 
the component States have no claim to international recog- 
nition, and no liability to international duties, and that the 
Federal Government is the sole representative of the nation of 
the United States so far as international relations and purposes 
are concerned. Is any Government entitled to demand 
international rights, while it evades or denies its interna- 
tional duties on the ground of weakness or inefliciency? It 
is the duty of each nation to organise such a system as will 
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place its Government in a position to fulfil international 
obligations, and enable it to control and punish members 
of the nation who injure friendly states or their citizens. 
If their laws are incomplete, or their procedure inefficacious 
for that end, specially if these defects are foreseen, they 
cannot plead their own neglect to exempt them from respon- 
sibility. In the particular case, the weakness is due not to 
the Constitution, for Congress may define and punish 
offences against the law of nations and enforce the provi- 
sions of the Constitution by appropriate legislation, so much 
as to the omission to legislate. But, to whichever cause it 
may be attributed, want of power is no defence, because the 
international duty is as independent of and paramount to 
the municipal law as the municipal law is independent of and 
paramount to any private citizens’ rules for the conduct of his 
household. For example, in the Alabama Arbitration, on the 
point of the duty of neutrals, the Commissioners expressly 


ruled that “the Government of Her Britannic Majesty 
cannot justify itself for failure in due diligence on the plea 
of insufficiency of the legal means of action which it pos- 
sessed.” 


Macleod’s case may be cited as a practical instance 
of the complications produced by the failure of Congress to 
provide means and forms of enforcing international rights. 
A vessel, the Caroline, used by the Canadian insurgents and 
their American allies in conveying arms and ammunition, 
was captured by the Canadian forces while lying on the 
American side of the river, within the State of New York. 
One or more of its defenders were killed in the conflict. : 
Macleod, a Canadian officer, visiting New York, was arrested, 
and put on his trial for murder of the person or persons 
so killed. The Federal Government admitted that Macleod, 
having acted by the command of his sovereign, was not 
responsible to any American Court. But it had no means of 
arresting the New York proceedings. Fortunately the trial 
ended by an acquittal. Mr. Webster, who had declared that 
the Government of the United States held itself “disposed 
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to carry into practice any principle which it acknowledged, 
and to fulfil every duty or obligation which it owed to 
foreign Governments, their citizens or subjects,” succeeded 
in having an Act of Congress passed to obviate the recurrence 


of similar cases. 

Another curious effect of the unregulated relations 
between the Federal Government and the States has a direct 
bearing on the international question. If the Federal 
Government bind itself to accord to resident foreigners only 
the same measure and means of protection as the Federal 


Government can at present accord to the great majority of 
its own citizens, the obligation is as valuable as a bank note 
of the extinct Confederate States. ‘To many effects the 
Federal Government acts directly on the States, and on the 
individuals composing the nation of the United States. But 
a person may be a citizen of the Federal Government, yet 
not of any State Government, and vice versd. The conditions 
and rights of citizenship are different under these distinct 
Governments. The Supreme Court has decided that under 
the Constitution the power and duty of protecting life and 
liberty, within their respective limits, rests alone with the 
States. So that the Federal Government has no right to 
intervene, except on the invitation of the State authorities. 
In most of the States, when times are quiet, this duty may 
be sufficiently discharged by the local authorities, and citi- 
zens of the District or Territories, or the other States, or 
of foreign countries, be fairly secure against violence or 
wrong. But it is just when protection is most needed, when 
popular feeling swells into storm, that the local author- 
ity is found wanting. If the people of Charleston had 
executed their threat of lynching Governor Hoar, the envoy of 
Massachusetts, or if the gentlemen of New Orleans had 
succeeded in seizing the Abolitionist, Arthur Tappan, on 
whose head they had set a price of twenty thousand dollars, 
or if Lincoln had been lynched in Maryland on his way to the 
Presidency, the Federal Government could not have inter- 
fered. An American is never so safe as out of America. 
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His Government cannot protect him at home, but can and 
will protect him abroad. It seems as if a good deal of 
“appropriate legislation” were still required to give the 
Constitution working force. 

The usual measure of responsibility in international as 
well as municipal or moral duties is due diligence. The 
most absolute despot cannot restrain all the acts of all his 
subjects within exact obedience and order. No constitutional 
sovereign or Government can guarantee that offenders against 
international or national laws shall certainly be convicted. 
If reasonable means have been placed at the disposal of local 
authorities, and used, as prudent men would use them, to 
preserve order, if the system of law and procedure is fairly 
adequate and all the measures, preventive or punitive, com- 
petent thereby have been in good faith taken, the duty of 
protection is sufficiently discharged. What actual means 
ought to be provided for the protection of life and property 
is a question of degree, place, and circumstances. A trader 
or explorer travelling in the Indian territory or Mashonaland 
must often make his hand keep his head. He is not entitled 
to rely on being guarded as is a resident in London or 
Washington. 

Several instances have occurred of claims based on the 
violence of mobs. Lord Palmerston compelled the Greek 
Government to indemnify Don Pacifico for damage inflicted 
by an Athenian rabble. The United States Government held 
Brazil liable in a similar case. In both of these the injuries 
were sustained in property, not in person. 

Like claims arose out of the Spanish riots at New Orleans 
in 1850. Ultimately, the President recommended Congress 
to appropriate indemnities on account of the damages thereby 
caused, including, as an act of goodwill, a special indemnity 
to the Spanish consul at New Orleans. 

In the Denver riots (1880) some Chinese residents were 
killed. The Chinese minister demanded redress and indem- 
nity. Secretary Evarts, while pointing out that the powers 
of direct intervention on the part of the Government were 
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limited by the constitution, refused indemnity on the ground 
that the local authorities had acted with due diligence. 
They had brought all the means at their command into 
requisition. Within a few hours the mob had been subdued 
and its ringleaders arrested. 

The outbreak in 1886 at Rock Springs, Wyoming, is, 
perhaps, a nearer illustration. The rioters were mainly 
foreigners. Rock Springs had no organised police. It was 
but “(a rude commencement of a community on the outposts 
of civilisation.” President Cleveland admitted that it was 
the duty of the President to recommend measures necessary 
and expedient where the good faith of the United States, 
under its obligations by law or treaty, was concerned. “ In 
view of the palpable and discreditable failure of the authori- 
ties of Wyoming territory to bring to justice the guilty 
parties or to insure to the sufferers an impartial forum in 
which to seek and obtain compensation for their losses,” he 
recommended Congress, as matter of bounty, to grant indem- 
nities. 

As far as responsibility for New Orleans is concerned, 
it is needless to define the precise degree of negligence 
or inability to prevent murder or punish murderers required to 
infer liability. It might well be urged that when the public 
authorities by taking accused persons into custody deprive 
them of all means of self-defence, they are bound to protect 
them against illegal violence at all hazards or answer the 
consequences. but here no precautions of any kind were 
taken. Not that ample and deliberate warning was wanting. 
The promoters of the deed advertised their intentions by 
calling a public meeting “‘ to take steps to remedy the failure 
of justice in the Hennessy Case.” Mr. Marr states the cir- 
cumstances clearly and impartially. “ Notwithstanding the 
fact that on Friday evening the town was in a perfect fury of 
excitement and that threats of lynching were freely indulged 
in, notwithstanding the fact that the call, the meaning 
whereof no one could fail to understand, appeared in all the 
Saturday morning papers several hours before the attack on 
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the prison, the Sheriff made no motion either to protect. his 
prisoners or to remove them to a place of safety.” Pro- 
bably the Sheriff owed his office to popular election, 
The community applauded the deed. They justified it by 
as many reasons as Muretus pleaded for the day of St. 
Bartholomew. The Grand Jury did not lag behind, and may 
fairly claim a place beside that Grand Jury of Utah which 
threw out every bill offered against the authors of the 
Mountain Meadow Massacre. It roused the feelings of the 
city to the pitch of celebrating the following Fourth of July 
with extraordinary fervour. Some ardent patriots cried out 
that Louisiana would secede if the Federal Government 
entertained the demands of Italy. 

(5) While the public mind of New Orleans and its legal 
authorities remain in this state of excitement and aberration, 
it is clear that for the representatives of the victims to 
attempt to seek in the local Courts redress or reparation, 
civil or criminal, would be ‘‘a mockery, a delusion, and a 
snare.” Apparently the Federal Courts are not open to them 
in the present state of the law. Accordingly, the Italian 
minister, like Lord Palmerston in the Don Pacifico case, was 
warranted in making their claims the subject of diplomatic 
demand, although the remedies, if any, competent in the 
local Courts, had not been resorted to. Italy might have 
been well content to adopt the words of a former United 
States Secretary : “Justice may be as much denied when it 
would be absurd to seek it by judicial process, as if it were 
denied after having been so sought.” Italy would have been 
justified, when responsibility for the New Orleans authorities: 
was disavowed and want of power to bring known criminals 
to justice acknowledged, in taking redress into its own 
hands by retaliation, or embargo, or occupation of New 
Orleans. On grounds not dissimilar, the United States 
attacked Amelia Island, in Spanish territory, and bombarded 
Greytown, claimed to be under British protectorate, to avenge 
indignities offered to American citizens by the native rulers. 
But Italy chose rather to appeal to the public faith and 
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national honour of America, and to the moral sense of the 
civilised world. 

There is reason to hope that the appeal may not be in 
vain, President Harrison’s last Message to Congress dealing 
with the incident in a tone worthy of the better traditions of 
American diplomacy condemns it as “ discreditable and 
deplorable.” It points out that Congress has not yet 
made offences against the treaty rights of foreigners cognis- 
able in the Federal Courts, with the result that the Federal 
Courts and officers cannot intervene to protect foreigners, or 
punish their murderers. It admits that State officers must 
under these conditions be regarded as Federal, in such a 
sense as to make the Federal Government to certain effects 
answerable for their Acts. The President does not doubt 
that a friendly conclusion of the issues between the two 
Powers is attainable. 

That it may be so will be earnestly hoped by all who 
wish well to America and Italy, and who believe that equal 


justice and protection of life and liberty are the main ends 
for which civil society exists. The American Government, 
which has strenuously, and on the whole justly, vindicated 
its right to protect its citizens from foreign violence or 


injury, may with honour acknowledge, and create means to 
satisfy, a claim which rests on the same fundamental right. 

Kven this hateful occurrence will turn to good if it rouses 
the public virtue and intelligence of Americans to devote 
some small part of the energies absorbed in trade and com- 
merce, to removing the stain which lynch-law has fixed 
on their civilisation. The men who spared no sacrifice to 
abolish slavery, ought to remember how cruelly they and 
their fellow-reformers suffered under its reign of terror. If 
it be true, as seems generally believed, that the roots of this 
evil are to be found in the weakness and corruptibility of 
officials, the ignorance or venality of juries, it is surely a 
work worthy of their strength to purify the sources of justice, 
and redeem their institutions from reproach. 

N. J. D. KEnnepy. 
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The Institute of International Law.—After an interval of three 
years since the last meeting at Lausanne, the Institute reassembled at 
Hamburg on the 12th September, 1891. Twenty-seven members and 
associates were present. Great Britain was represented by Mr. Barclay 
and Lord Reay, whose designation, “membre de la Chambre des Lords,” 
figures oddly among those of the learned professors. In the opening 
address of the Secretary, M. Rolin-Jacquemyns, he deplored the loss of 
fifteen meinbers, including the distinguished names of Mancini, Von 
Holtzendorff, and our own lamented Professor Lorimer. In accordance 
with precedent a number of questions had been referred at the close of 
the Lausanne meeting, each to a separate Committee, and the reports of 
their deliberations were dealt with and discussed seriatim. Of the fifteen 
subjects which had been so referred, the consideration of four was 
adjourned, and with regard to four others, no definite conclusion was 
arrived at. Upon the remaining seven the Institute voted, and passed 
final resolutions. 

We cannot do more at present than indicate in the briefest way the 
work which the Hamburg session may be said to have achieved. The first 
matter dealt with was a scheme for appointing guardians to foreign minors. 
The Institute makes the following recommendations, which well deserve 
the attention of the Powers. When a resident alien dies leaving minor 
children, the registrar of deaths should give information of this fact to the 
authorities of the place of residence. After making a record of this 
intimation, its purport should be communicated to the Minister of Foreign 
Affairs, and by him be transmitted to the ambassador or consul of the 
deceased’s country of origin. The latter should then write to the nearest 
relatives of the minors requiring them to inform him within a specified 
time whether they have preserved sufficient connection with the country 
of origin to entitle them to have guardians appointed there. Should this 
be the case, the consul transmits the information he has received to the 
proper authority of the country which he represents, On the other hand, 
should it appear that the tie with the country of origin has been broken, 
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the consul himself appoints a tutor or tutors. In doing so he has regard 
to the rules of the laws of his own country as far as is consistent with the 
interest of the minors, There is no doubt that the adoption of some such 
system is desirable to meet the not uncommon case in which at present 
neither the Courts of the country of origin nor those of the country of 
residence are in a position to appoint guardians. 

After a discussion of the vexed question of the right of search to be 
exercised by the cruisers assigned by the Powers for the suppression of 
the slave-trade, the Institute approved in terms of the conclusions of the 
Brussels Conference of 1890, and recommended that it should be ratified by 
the Powers. Another Committee had been occupied with devising a 
method for simplifying the proof of foreign law. The Institute recom- 
mended that when a matter of foreign law is in dispute, the Court should in 
a preliminary judgment state the point or points necessary to be determined. 
The judge must then address “lettres rogatoires” to the Minister of 
Foreign Affairs, who shall transmit them to the Minister of Justice or other 
recognised authority of the foreign country. The opinion to be returned 
shall be strictly confined to the law of the case and contain no advice on 
any question of fact. The Institute also passed resolutions with regard to 
the competence of Courts of law to entertain actions against foreign states 
or sovereigns, and as to the legal position of limited companies carrying 
on business in a foreign country. Among the interesting and important 


questions which were referred to committees to be reported upon at the 


next session, may be mentioned the following :— 

What measures shall be taken, having regard to the conflict of laws, 
in the interest of foreign residents who are incapable of managing their 
affairs ? 

What are the limits of territorial waters, and what are the rights which 
may be exercised over them ? 

The right of admission and expulsion of aliens. 

What international legislation might be recommended in regard to 
bankruptcy ? 

The reforms desirable in the East in legal proceedings in which a 
Yuropean or American is a party. 

The next meeting is to be at Zurich in 1892. 

In connection with this meeting of the Institute we must notice that 
Professor Ernest Nys of Brussels has written a sympathetic ¢loge of 
Professor Lorimer, glancing at the most characteristic sides of his work. 
It is published separately, but will appear also in the forthcoming 


Annuaire of the Institute. 
fe Pe Wy. 


The Texas Alien Land Act.—The Legislature of Texas, so recently 
as 13th April, 1891, passed an Act to declare void, inter alia, all attempts 
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to secure on land in Texas loans of money by any foreign incorporation, 
The extreme folly of such an enactment makes one almost despair of 
representative institutions. But the Supreme Court of Texas has come to 
the rescue, and in the case of Gunter v. Texas Land and Mortgage Com- 
pany (Limited), on 11th December, 1891, this foolish Act was. itself 
declared void. The respondent (or appellee, as our American brethren now 
say) was a limited company domiciled in London, which in 1889 had for 
the moderate sum of 200 dollars secured the right to carry on its business 
in the State of Texas for the period of ten years. In the result it was of 
course unnecessary to consider whether this State permission had been, or 
could be, revoked by the statute of 1891. The company lent Gunter some 
money at 10 per cent. interest (with 10 per cent. attorney’s fees in addition 
in case of proceedings), and in security took from Gunter a conveyance of 
real estate in Texas, to a trustee who was a citizen of that State. It 


became necessary to raise a foreclosure suit, and against this Gunter 


pleaded the Alien Land Act, and his defence has now been over-ruled. 
That has been done, however, not on any very high constitutional ground, 
or for reasons of public policy. The decision is rested on a plain and use- 
ful direction in the Texan Constitution, that “no Bill (with certain 
exceptions) shall contain more than one subject, which shall be expressed 
in its title.” Fortunately for the public interests of Texas, the Chauvinist 
party responsible for the Alien Land Act, had sinned grievously against 
this rule. In their anxiety to smuggle through their Statute, they called 
it “An Act to amend Title 3, Articles 9 and 19, and to add Articles 10, 
10a, 106, 10c, 10d, &c., and to repeal all laws in conflict therewith.” Not 
a word of explanation as to the subject of the Bill. As the Supreme Court 
of Texas said, they might as well have called it “ An Act to amend an Act 
in reference to the subject contained in the Bill, to which this is the title.” 
We are glad to observe that part at least of the native press applauds the 
decision, The Fort Worth Gazette says, that “Chief-Justice Hayton 
decapitated and mutilated the Alien Land Law Act beyond even the 
recognition of its author and father, Statesman Gossett, of Kaufmann 
County.” The British Parliament pursues the same object as is secured by 
the Texan Constitution. The standing order of the House of Commons, 
19th July, 1854, provides that if any amendment shall not be within the 
title of the Bill, the Committee are to amend the title accordingly, and 
report the same specially to the House. But no British Court could 
declare void a Statute which had not complied with this standing order. 
Indeed, as Lord Cranworth explains in Jeffries v. Alexander, 8 H.L.C. 603, 
the question as to the title of an Act is never put in the House of Lords, 
so that the order does not provide complete security. In ancient times— 
i.¢., prior to the reign of Henry VII.—there was only one title for all the 
Acts passed in a particular session. 
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Cross-Examination of Witnesses—Evidence as to Character.—The 
painful and disreputable episode which was recently brought before the 
law Courts in //argreaves v. Osbornes (popularly known as “The Pear! 
Case”), has revived interest in the old controversy of the limits of the 
right of cross-examination. Some questions put by Sir C. Russell 
and Sir E. Clarke in this case and the recent Jussell case have 
undoubtedly shocked the public sense of justice. They were wholly 
irrelevant to the case, the answers were disgraceful to the witness, 
but the Judge apparently felt himself bound to permit the questions, 
because they were put with the view of shaking the witness’s credit 
by injuring his character. The authority cited by Sir James Stephen for 
this practice is the famous case of &. v. Orton, where the man who said 
he tattooed Roger Tichborne’s arm was asked whether he had committed 
adultery. Sir James says that the English practice is modern, and he 
warmly protests against it: “I shall not believe, unless and until it is so 
decided on solemn argument, that by the law of England a person who is 
called to prove a minor fact, not really disputed, in a case of little import- 
ance, thereby exposes himself to having every transaction of his past life, 
however private, inquired into, by persons who may wish to serve the 
basest purposes of fraud or revenge by doing so.” Accordingly, in the 
Indian Evidence Act, Sir James gave the Court a discretion to disallow 
such questions, if the imputation did not appear seriously to affect the 
opinion of the Court as to the witness’s credibility. It is a little difficult to 
state the law of Scotland on this subject. Originally the infamia juris caused 
by conviction of a serious crime excluded the witness altogether, but even 
then it was competent to prove a conviction of the slighter offences, such 
of them, at least, as indicated a disregard for truth or general depravity of 
character (Dickson on “ Evidence,” sec. 1617). But where no conviction 
had taken place, although it was competent to ask a witness if he had 
committed a crime affecting his credibility, it was decided in the Burke v. 
Hare case, that the witness was entitled to decline answering. Mr. Dick- 
son observes that witnesses have, since that decision, been repeatedly 
asked whether they have committed perjury, theft, and other crimes 
affecting their credibility. In one case the witness was asked if he had 
assisted in lifting dead bodies, ‘ that being supposed to indicate a desperate 
and degraded character,” although it might also indicate a misdirected 
enthusiasm for anatomical science. But the protection of the witness in 
such cases is referable to the principle nemo tenetur prodere seipsum, 
which is observed in England gs well as in Scotland. Another maxim 
was certainly at one time observed in Scotland, nemo tenetur jurare in 
suam turpitudinem, which seems inconsistent with the English practice. 


Mr. Dickson says “it is also competent, with a view of discrediting a 
witness, to ask him whether he has committed an offence which, although 
not indictable, manifests a want of truthfulness.” Here, the “want of 
truthfulness” makes the question relevant to credibility, and so far dis- 
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tinguishes Scottish from English practice, but even in such a case, it was 
decided (King, 4 D. 590) that the witness was not bound to answer. It 
is suggested by Lord Trayner in his work on “ Latin Maxims” (p. 376) 
that the metus perjurii, on which he says this rule was founded, has been 
overcome by the obvious justice of eliciting any fact which bears on the 
witness’s character, and he adds “ no witness can decline to answer a ques. 
tion put to him, no matter what disgrace it may involve, if it does not 
infer criminal prosecution.” So far as we know, however, there is no 
authority for this statement, and the persistent practice in Scottish Courts 
of Justice is opposed to its truth. An attack on character, as distinguished 
from credibility, is generally excluded by the judge, and a witness is not 
bound to answer a disgraceful insinuation, even when it may reflect on 
credibility. As regards the point in &. v. Orton, where the disgraceful 
question related to adultery, the contrary, as regards Scotland, was decided 
in Stephens, 2 Swinton, 348, and Don v. Don, 10 D. 1046, but no doubt that 
was on the ground that adultery “still stands on our books as a point of 
dittay ”—7.e., as an indictable offence. 


Life Assurance Legislation.—A movement is going on just now for 
the alteration of the Statute, 33 & 34 Vict. c. 61, commonly known 
as Cave’s Act, which will require to be carefully watched. The Board 
of Trade have asked the Insurance Profession to make suggestions ; but 
it is understood that that profession prefers to consider suggestions made 
by Government. It is not known what policy inspires Sir M. Hicks Beach 
in this matter, but already a considerable difference of opinion has been 
expressed among actuaries, managers, and others. The two principles on 
which Cave’s Act is based are freedom and publicity. No serious danger 
exists of the first of these principles being invaded, or of the American 
system of State valuation and State supervision being introduced. It is 
an amusing illustration of the effect of politics on business that the 
American companies have been prevented by statute from quoting a 
larger premium to a negro than to a white man. There is a con- 
siderable body of evidence to show that the attempt to regulate life 
assurance in the United States has resulted in the wrecking of 
many solvent companies. On the other hand, it may very well 
be the case that the experience of twenty years gained since the 
passing of Cave’s Act has shown that the schedules to that Act are not 
complete, and that not only policy-holders and shareholders, but even the 
outside public, are entitled to the publication of some more details. The 
suggestions made are chiefly for the consideration of accountants, the 
most valuable relating to the further separation of funds. Two points of 
a different class may be noticed. The first, although recommended by 
the same high authorities seems completely unsound in principle. It 





was 

It 
376) 
been 
| the 
jues- 
; not 
S no 
urts 
shed 
} not 
ot on 
ceful 
sided 
that 
ut of 


CURRENT TOPICS. 63 


is that the deposit of £20,000, required in the case of new companies, 
may now be dispensed with. The second—viz., that the Board of Trade 
should have some simple direct powers of enforcing compliance with the 


statutory return—is prima facie reasonable, and entitled to support. At 
present, if a Life Assurance Company does not publish what the statute 


requires, the only effective compulsitor is a liquidation petition, promoted 
by a policy-holder or shareholder. It may be assumed that the Board of 
Trade will not promote any legislation next session without full previous 
consultation with the Insurance Companies. 


Teind of Fish.—A considerable amount of interest is at present being 
taken in certain circles in one of the picturesque antiquities of Scots law. 
Some time ago the fishermen of Newhaven objected so strongly to the 
collection of fish teind that the good minister of the parish of North Leith, 
Dr. Smith, discontinued the exaction. But now the practice of traw)- 
ing and the starting of limited liability fishing companies with steamboats 
have made a new departure, and the Kirk-session of North Leith propose 
to press their claims, which are of considerable pecuniary amount. By the 
Fish Teinds (Scotland) Act, 1864, provision was made for the commutation 
by voluntary agreement of the vicarage teinds on fish in any parish in 
Scotland, and the Leith Dock Commissioners have made some inadequate 
proposals in Parliament on the subject of the Leith and Newhaven 
teinds. Commutation is, no doubt, desirable in the interests of all 
parties, but the fishermen have always looked upon fish teind as 
an unjust tax. Bishop Spotswood relates (Hist. of the Church of 
Scotland, p. 66, cited in Forbes on Tithes, p. 346) that “‘ David Straitoun, 
being offended at the rigorous exaction of teind fish, gave order to his 
servants to cast every tenth fish they took into the sea, that the Church 
might go and receive it where the stock was taken.” This was an 
ingenious idea, because some church lawyers contended that no teind ought 
to be paid for fishes taken in alto mari. Forbes mentions that the Caith- 
ness fishermen carried their resentment against their bishop so far as to 
scourge and burn him after killing his chamber-boy. In the more peaceful 
district along the coast of East Lothian and the Merse, however, it was 
settled by custom at a very early date that the herring boats, should pay 
the whole teind to the parish minister of the owner of the boats, when 
these boats land within his parish; and half teind when they land else- 
where, and the other half to the minister within whose precinct they land. 
The right to fish teind at Leith and Newhaven, however, is not one of the 
customary rights, but originated in a Royal grant to the Abbey of Holy- 
rood House in 1128, which was purchased by the Kirk-session in 1631. 
Few legal rights have run the gauntlet of so many litigations. Besides 
a series of decisions in the seventeenth century, and omitting less 
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important decisions of later date, in the case of Williamson, in 1708, 
M. 15,726, it was decided that the lessee of this right was not entitled to 
teind on cod and ling which had already paid in other places, and were 
only put into Leith to be cured and then exported to the Straits. But in 
the case of Johnstone, in 1781, 2 Paton, 559, the House of Lords held, on 
a consideration of the inveterate practice, that previous payment of teind 
elsewhere did not liberate fish brought into Leith for sale and consumption 
in Scotland. Lastly, in Scott v. Methuen, in 1851, 13 D. 991, it was 
found that the exemption in favour of fish imported for exportation and 
afterwards exported applied to such fish only as should be declared at the 
time of importation to be intended for exportation ; but that a drawback 
would be allowed of the teind paid on fish actually exported, although no 
intimation had been given at the time of importation. The Court also held 
that this exemption and drawback applied to fish sent out of Scotland by 
land as well as by sea. According to the purview of the Scots Acts con- 
firming this right (11th July, 1606, and 23rd December, 1669, 7 Thomson's 
Acts, 601), Lord Cockburn said: “I think we must hold England to be a 
foreign country.” These litigations sufficiently indicate how burdensome 
und inconvenient this practice has become. But a parliamentary right 
acquired for cash, and recognised for two centuries and a-half, cannot be 
abolished by a resolution at a public meeting. 


A Department of Comparative Law.—This very reasonable and prac- 
tical idea was first enunciated by M. Boissonade, the accomplished French 
lawyer, who is at present rendering professional service to the Japanese 
Government. Speaking in the Faculty of Law in the University of 
Grenoble in 1865, he said: ‘‘ Why have we not got, as part of one of the 
great State Departments, a Permanent Commission of Foreign Legislation, 
the duty of which would be to examine the contemporary statutes of the 
most civilised States, and to extract from them the statements of a con- 
tinuous and progressive amelioration of our own laws?” In 1867 he 
suggested that, as so large a space had been given in the Universal Exposi-. 
tion at Paris to a display of improved engines for the destruction of human 
life, some obscure corner might have been reserved for a library of modern 
codes, representing the victories of knowledge and justice over ignorance 
and wrong. In the fine language of Portalis : ‘‘lutile et le vrai, surtout 
en matiére de législation, sont au nombre de ces biens que tous les hommes 
peuvent et doivent revendiquer et dont l’usage inépuisable leur appartient 
en commun.” Again, in an article, in 1868, on the new Civil Code for 
Italy, he complains that, with the exception of a few returns of foreign 
trade and customs, the public libraries of France are destitute of all 
reliable information on the great legislative movements taking place in 
other countries ; and he warns France that the nations who were glad to 
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adopt or to copy the great codes of the Empire are now “ bettering their 


instruction,” and advancing beyond their model. All this is not only very 


patriotic, but very sensible, and may well be applied to the United King- 


dom. Our public servants may be a very enlightened class of men, but 
the sporadic attempts made to collect information about foreign laws are 
not remarkable for their success. As a rule, the Department interested 
seems to apply to the Foreign Office, and the Foreign Office asks the 
Secretaries of Legation or the Consuls to do something. No doubt, 
great value and interest attaches to the papers obtained in this way, and 
presented to Parliament, on such subjects as Land Tenure, Poor Law 
Systems, Factory Laws, Employers’ Liability, Hours of Labour, Voting by 
Ballot, kc. But these papers are never officially analysed, compared, and 
indexed, and are probably in consequence little used. Although elaborate 
systems of local government have recently been introduced to England and 
Scotland, the only information before the country as to the institutions 
and experience of the Continent was, so far as we know, entirely due to 
private and irresponsible writers. At this moment, although much discussion 
is going on about a system of State pension for old age, there has been no 
official publication of the text of the great German and French statutes 
upon the subject. The Royal Commission on Labour will surely endeavour 
to get some reliable information from abroad as to the mass of subjects 
referred to them. In this business the French Society of Comparative 
Legislation puts us to shame, as it regularly publishes critical notices of 
the chief foreign statutes. The political questions raised of State socialism 
are so difficult and delicate that we ought not to shut ow’ eyes to 
actual contemporary experiments abroad. The time is past when that 
“unspeakable fool,” the practical man, can sneer at ideas and systematic 


information as being too fine for use. 


Electoral Registration.—There could not be a more instructive com- 
mentary on the defective character of the existing machinery for registra- 
tion than is presented by the decision of the Appeal Court in Burns v. 
Cassells, 23rd November, 1891, 29 8.L.R. 141. In that case the names of 
a large number of properly qualified electors in North-East Lanarkshire 
were struck off the roll because they had not signed their claims, their 
claims being signed on their behalf by the organising secretary of a political 
association. The secretary had no written mandate to sign the claims, and 
it was not suggested that he had got authority from the elector to sign in 
any individual case. But it was said that the political association had 
instructed him to look after the registration of its members and political 
friends, and that most of the electors in question knew he was doing so. 
In these circumstances there can be no doubt that, looking to the terms of 
the Registration of Voters (Scotland) Act, 1856, the decision of the Appeal 
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Court was inevitable. There was no sutlicient mandate in law. But what 
about the essential justice of the thing? The ordinary elector has no time 
or inclination to prepare and lodge a claim, he is averse to attending 
Court for any purpose, he relies on his technical qualification being looked 
after by an association which (in the absence of Government machinery) 
exists mainly for that purpose. When, however, the election arrives, he 
discovers that he is disfranchised, because, in the opinion of judges, whom 
he has never seen, for reasons which he cannot possibly understand, it is 
not proved that he consented to another man making the necessary claim on 
his behalf. He will be apt to exclaim: “ But, as the Parliamentary 
franchise is an inestimable blessing and its exercise a sacred duty, how 
could it be supposed that I did not wish to have it by any possible 
method?” If this is the proper view of the franchise, it seems clear that the 
registration roll should be completed -by public officers without the necessity 


of private persons making formal claims. 








Reviews of Books. 
——~<>—— - 


A Plea for Liberty. Second Edition. London: Jonn Murray, 1891. 


AN argument which attacks with one hand all Government departments, 
singling out the post-office as the best for the purpose of showing how 
bad the best is, and, with the other hand, all socialism and socialistic legis- 


lation whether it proceeds from the old or new Trades Unions or the Party 


platform is not wanting in boldness. It may be literally said to have its 


hands full even though these number six-and-twenty. Mr. Herbert 
Spencer and his twelve disciples may at least claim that they state their 
case in language, the tendency of which cannot be mistaken, and deserve 
the hearing which a call for an early second and a cheap third edition proves 
they have obtained. It is refreshing when many practical politicians 
confine themselves to parroting the same cries, and partisans of opposite 
parties proclaim themselves socialists, to find the anti-socialist contention 
so largely represented. This review is especially bound to acknowledge an 
attempt to treat political problems on the basis of political reason and not 
of electioneering arithmetic. But while the essayists are well entitled to 
have their say, we cannot regard their argument as successful. They 
address themselves to their task unconscious of the fact that their general 
position against over-government, and over-legislation or regulation has 
been often stated before, never better than by Wilhelm Von Humboldt, 
in his essay on the Limits of a State, and by Mill in his Liberty. It is 
indeed not very different from Macaulay’s thesis that Government ought 
to be confined to police—the protection of life and property. Yet they 
cannot claim these eminent men as their masters, for none of them followed 
in practical action the theories they propounded. Humboldt became 
Minister of Education in a State which regulates that department from top 
to bottom in a way to which the Privy Council Education Department is 
child’s play, and he approved, if we are not mistaken, Stein’s Land Law 
Reforms, which more than anticipated the combined efforts of Mr. Gladstone 
and Mr. Balfour in Ireland. Mr. Mill made many exceptions from his 
doctrine of liberty, as may be seen in his Political Economy, and if liberty 
of thought and publication were conceded he was prepared to go a consid- 
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erable length in the direction of recent legislative regulation. Macaulay 


was rather stating a counter thesis to that implied in the book he was 
reviewing than expressing his own opinion or that acted upon by his 
party. 

The particular objections of the present essayists against existing 
institutions, or the tendency of modern legislation, are not without ground, 
but are so exaggerated as often to conceal where that ground lies. They all 
write, especially Mr. Spencer, under the influence of panic. They propose 
no real remedy for the evils they dread, for Mr, Herbert’s essay on “The 
True Line of Deliverance,” the weakest in the volume, is merely a repetition 
of the policy of Laissez Faire, or as another of the writers calls it ‘“ Let 
Be,” which, as represented in this volume may be paraphrased, “Do 
nothing except reduce Society and Government, to what a third essayist 
styles, ‘The Least Common Bond.’ Let individuals shift for themselves 
and the devil take the hindmost.” It is no doubt useful to have the anti- 
socialist view of government stated, in an extreme form as an antidote to 
the socialist extreme. But neither a poison nor its antidote is a healthy 
diet. The present essayists have fallen into the old error of ignoring 
the nature of Political Science, which is, as Aristotle long ago taught, not 
absolute, like mathematical, but contingent and dependent on circumstances 
of time, place, and national character. Mr. Spencer leads the attack upon 
modern legislation by asserting as in his article on “The State and Man,” 
that its tendency is from freedom to bondage. But as the necessary condi- 
tion of Political Society is the restriction of the freedom of the individual 
to some extent—the obligation to perform at least some public duties and 
to pay at least some taxes (though Mr. Herbert, we observe, advocated 
recently in another place the abolition of taxes), and the recognition of at 
least some customs, it is evident that we have to deal with a question not 
of principle but degree, in which everything turns on the fair statement of 
the existing conditions of Political Society and the supposed tendency to 
alter these for the worse. 

The title of Mr, Spencer’s introduction ‘From Freedom to Bondage,” 
indicates how far he is from stating the case fairly. No such freedom as 
he implies exists or has existed. The bondage he dreads would be 
in a free country like Great Britain, in general, only the submission 
of those who have altered the law to the alterations they have 
made, though no doubt this sometimes involves the submission of 
minorities to majorities and at other times what is overlooked, of 
majorities without votes or with votes but ill organised to minorities. Mr. 
Spencer himself admits that the present social state does not realise his 
idea of freedom. This raises the question, what social state ever did realise 
it, to which he gives no answer. He contends, however, that the tendency 
of modern socialism is to revert to a lower state of freedom, and to produce 
as an ultimate result a condition he likens to ancient Peru ; ‘ dreadful to con- 
template, in which the mass of the people elaborately regimented in groups 
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of 10, 50, 100, 500 and 1000, were superintended in their private lives as 
well as their industries, and toiled hopelessly for the support of the govern- 
mental organisation.” This Cassandra prophecy as regards the future of 
Great Britain is as unreal as his description of the present. There is no 
sign of Englishmen submitting tamely to coercion, The large majority of 


young Englishmen will not submit even to the minimum amount of regu- 


lation which volunteering requires. They prefer, if active, cricket, football, 
golf, and other games or races. If sluggish, they take to lounging or bet- 
ting. Competition rules almost every English market and shows little sign of 
decrease. ‘Trades Unionism, whatever are its evils, is only a form of com- 
petition between capitalists and labourers. To prohibit labourers from 
uniting for their own ends if they do not infringe on the rights of others 
and keep within the Jaw would be an invasion of liberty on a large scale. 
As Mr. Spencer misstates the condition of the problem, no one can wonder 
that his attempted solution is the misty sentence. : ‘“ Nothing but the slow 
modification of human nature by the discipline of social life can produce 
permanently advantageous changes.” Ifemphasis be given to the words in 
italics this sentence might almost serve as a motto for a socialistic creed. 
While if stress is laid on the other words not italicised we are landed in 
the ambiguous term, human nature, which the writer makes no attempt 
to define. There is a human nature which is and has always been the 
same whenever men form political societies and are governed as they 
generally are by the same or similar motives. But there is also a modifi- 
able part of human nature capable of improvement or deterioration. 
What ground is there in past experience for saying that this modifiable 
part may not change sometimes at a faster sometimes at a slower pace. 
What reason, except panic, is there for asserting that the “ sentiment of 
justice exists now,” as distinguished from other times, ‘in a very inadequate 
amount,” or that “speaking broadly every man works ¢lat he may avoid 
suffering” ? These are utterances of a pessimistic philosophy which takes 
a partial view of human nature and society. There is truly more justice 
in the world than in former times. The progress of civilisation has 
led to the extension of justice over a wider area, and also to a higher 
conception of what justice requires within the limited portion of Europe 
to which it was chiefly confined in ancient and medieval times. Again, the 
best and most enduring work is done not to avoid suffering, but for its 
own sake and the sake of others, to procure and give pleasure. Labor 
apse voluptas. Nor does this apply only to works of art. The ploughman 
delights in the straightness of his furrow, the mason in the true squaring 
and laying of his stone, even the machinist is not indifferent to the 
working of the instrument of which he only turns a handle. 

The essay by Mr. Stanley Robertson on “The Impracticability of 
Socialism,” contains some good and suggestive matter. For example, 
where it points out that the action of the Board of Trade has not been 
favourable to the improvement of lighthouse illuminants. But he 
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appears ignorant that such improvements have been constantly pressed 
upon the Board of Trade by the public departments immediately charged 
with lighthouse administration, and that the fault must be attributed to 
the routine of an over-centralised and heterogeneous office like the Board of 
Trade. While he admits the efliciency of the post-office he proceeds like 
other writers in this volume to allege defects which almost neutralise the 
admission. His statement that the surplus receipts for letters pay for the 
deficit in telegrams, and is really the socialist feature of the post-office, is, 
we are informed on good authority, erroneous in its premise as it certainly 
is in its inference. Although the bargain made with the telegraph com- 
panies was unfavourable, the post-oflice telegraph department will certainly 
ultimately be profitable, and indeed is already so, apart from the burden 
of these contracts. It is using words without meaning to call the 
application of the profits of letter carrying to the deficit in telegrams, 
socialistic in the sense in which this word is used in ordinary language or 
in other parts of this volume itself. We may leave this essay with the 
remark that if Socialism is really impracticable, as the writer contends, Mr. 
Spencer need not be alarmed as to the advent of the Peruvian socialistic 
state. 

Mr. Donisthorpe treats of the ‘Limits of Liberty,” and almost in 
alternate pages acknowledges it must be limited and that it ought not to 
be limited until he brings himself and his readers into an atmosphere 
which one of his fellow essayists compares to a London fog. He 
seems to think his way out of this fog is to solve the political arith- 
metical problem of discovering and applying what he calls the “ Least 
Common Bond” to politics. It is not astonishing after this that he fills 
pages with an argument based on the hypothesis that the State is to be 
abolished, and ends with the conclusion that ‘the voluntary Society 
Anarchy would evolve, and the state which ancient Socialism has evolved 
tend in the long run to be one and the same thing.” His closing 
words are worthy of a place amongst the darkest sayings of Heraclitus, 
“The State will cease to coerce because coercion will no longer be 
required.” If this Utopian theory means anything, it means something 
very different from the “Least Common Bond.” It means a Society. 
where the interests of all individuals are identical, in which the words 
majority and minority are unknown, and every one in doing what he 
pleases, pleases his neighbour also. The same writer sententiously 
observes: “In all sincerity I have no conception of what is commonly 
meant by justice.” We fear Mr. Spencer must have met this disciple 
when he came to the conclusion that the sentiment of justice is defective at 
the present day. We can scarcely commend Mr. Donisthorpe to Mr. 


Spencer’s writings for a cure for hisignorance. Let him rather study “The 
Republic,” the Books of the Civil Law, and the Dible. 

Mr. Howell’s essay on “ Liberty for Labour” is, as might be expected, 
more practical. After sketching the rise and fall of the organisation of 
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labour under the guild system of the Middle Ages, he examines the recent 


protective and regulative legislation which was rendered necessary by what 


he calls “the horrors of the early history of Factories and Mines.” He 
describes the objects of this legislation as being—(1) The protection of 
women and children ; (2) The protection of life and limb; (3) The repeal 
of the last remnants of class legislation. His own position is scarcely that 
of a disciple of Laissez Faire, for he approves of almost all that has hitherto 
been done in industrial legislation, but he is an advocate like so many 
middle-aged men of ‘ Rest and Be Thankful.” Almost all the evils have 
been reached, and he deprecates any extension of the ‘‘ Workshops and 
Factories Acts.” The liberty of the adult male labourer, he argues, must 
be respected, Such labourers do not require protection, So while admit- 
ting the Sweating System to be bad he is opposed even to inspection, yet 
does not, so far as we can see, himself propose any cure except that the work- 
ing-man must decline to be sweated. He does not seem to see that the 
growing competition of home and exotic labour, and the middlemen who 
come into existence in large business concerns, render the self-protection of 
the ordinary working-man in many trades well-nigh impossible. 

He denounces the Eight Hours’ Bill as impracticable and a violation 
of liberty, even as limited to particular businesses, but without scrutin- 
ising the cases of Mines or Railways, which are those where its adoption 
has been most plausibly argued. With Mr. Spencer, he concludes with 
the ery, ‘‘ Not more Law but more Justice,” and ‘ No Coercion either by 


Law or Trades Unions.” 


There is much in this part of lis essay which 
any impartial judge will approve, especially the sentence in which he points 
out “No one will contend that all such interference (with liberty) by 
statutory enactment is vicious. The questions in dispute merely are 
when, where, and how the interference shall take place and under what 
conditions and to what extent.” 

Mr. Howell would draw the line at adult male Jabourers, who, such 
is his implied opinion, can sufficiently take care of themselves. But he is 
obliged to make an exception in the case of truck, which he approves of 
being put down by law. He attempts to escape from this inconsistency by 
saying, “The Truck Acts are of a different class, but they really aimed a 
blow at a system of fraud perpetrated by those who had certain control 
over the labour market, against whom the workers were powerless to com- 
pete. But if “for system of fraud” be substituted “system of force,” the 
objection to truck is just the objection urged in some cases justly, in 
others with less reason, against sweating and against the hours and con- 
ditions of labour, at present enforced by masters who have by monopoly or 
combination or custom, often more powerful than laws, forces at their com- 
mand which individual workmen are powerless to resist. We are far from 
thinking the allegations made by trade unions are in all cases proved, nor 
can it be denied that the liberty of combination which the workmen 
have now acquired in such large measure, have lessened the supreme 
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control formerly exercised by masters in some trades, in others super- 
seded it, and in most probably now make it a fair fight between 
masters and men, We think, however, contrary to Mr. Howell's 
view, that where oppression can be shown on either side the law should 
intervene, and that one form of intervention to which he makes no 
reference, powers of regulation and compulsory arbitration such as have 
been conferred on judges in certain cases, are better than the internecine 
war of strikes and lockouts for the community at large (whose interests are 
forgotten by both parties) as well as for masters and men. The recent 
Railway Strike was a conspicuous case of “ Delirant reges, plectuntur 
Achivi.” Whether the directors or the men or both were the kings of 
the situation, the poor public suffered and still suffer. 

While the impracticability as well as inexpediency of a universal Eight 
Hours Bill must be conceded to Mr. Howell, Mr. Morley, and other oppo- 
nents of what threatens to be the English working-man’s cry at the General 
Election, it is surely a very fair question whether the nature of particular 
trades does not require such a limitation. This is again an instance of the 
mistake of treating political problems as if they were mathematical or 
arithmetical. 

We abstain from examining Mr, Fairfield’s essay on “State Socialism in 
the Antipodes,” not because we deny its relevancy, but because it requires 
to be treated by some one better acquainted than we are with the circum- 
stances of the Antipodes. He is probably right in his censure of political 
globe-trotters like Sir C. Dilke, but the note at p. 176 is an unworthy 
and unfair imputation on Mr. Charles Pearson, which ought not to 
have been allowed to pass. Whatever view may be taken of Mr. Pearson’s 
political opinions he is well known to be a gentleman of the most undoubted 
honour, who, after doing good service at home as an historian and 
professor, devoted his great energy and experience chiefly to educa- 
tional reform in the colony of his adoption, The comparison of Mr, 
Pearson to Prosper Merimée is enough to show that Mr. Fairfield is 
equally ignorant of French and English literature and politics. 

Mr. Vincent's essay on “ Working Class Discontent,” is the shortest 
but one of the most instructive. It is chiefly occupied with an account 
of London Socialism and its leaders. His conclusions are clearly 
and succinctly stated. Unions for conserving men’s interests he well 
remarks are but tyranny. The true line of deliverance is in the direction 
of Profit Sharing, Arbitration, and the Sliding Scale. While there 
is ‘no danger that the Armageddon of capital and labour will be 


fought, there is almost a certain prospect of sharp conflict all along 


the line... of anything approaching to Confiscatory Socialism there 
is no real danger.” ‘This is a temperate statement of the situation equally 
removed from Mr. Herbert Spencer’s shrieks and Mr. Arthur Herbert’s 
remedy of unrestricted competition. The editor, Mr. T. Mackay’s essay on 
“Investment,” is also a useful contribution. He inculcates, as many 
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writers in recent, and indeed in former times have done, the virtue of 
thrift, the importance to the individual as well as society of the self- 
restraint which leads to the creation of capital and the prudence which 
multiplies it, But while the acquisition of property and the discharge of 
its duties by an increasingly large number of the population is undoubtedly 
one of the best subsidiary barriers against Socialism, it does not meet two 
of the main difficulties of the situation which Mr. Mackay overlooks. 
How many working-men can truly say what we want to be taught is not 
how to invest but how to get the means for investment. Nor is it amongst 
the hard working and provident that Socialism finds its recruits. The old 
rhyme is still trae— 


A Socialist is one who has yearnings 

To make equal shares of unequal earnings, 

Who, idle or stupid, or both, is still willing 

To fork out his farthing and pocket your shilling. 


Mr. Mackay’s long digression against State or State-aided investment 
and in favour of private enterprise is not without acute criticism of the 
failings of Government departments, and is so far sound in insisting on self- 
exertion in the matter of investment as in other duties of the social life. But 
the argument is, like most arguments in this volume, pushed to an extreme. 
It would be easy to point out faults as great in the conduct of private 
societies and enterprises as in those which the State conducts or aids. The 
history of Friendly Societies has at least as many failures as, and more 
corruption than, the history of the Post-Office. The suggestion that 
sanitary reform and eyen such a part of it as the disposal of sewage in 


large towns, would be better left to private enterprise, is certainly not 


supported by a reference to what has been done in Paris, where the State 
or the Municipality has been more active in its interference than in London, 
The assertion that capital or property is unprofitable if held by the State, 
like the argument of Mr. Goldwin Smith, which Mr. Morley is disposed 
to revive in a modified form, against the acquisition of colonies and depen- 
dencies, overlooks the indirect advantages which accrue through State 
tenure. These often cannot be expressed in pounds, shillings and pence, 
but are none the less real, and what is often overlooked, the indirect 
benefit is dispersed through the whole population, and is by no means 
confined to what used to be called the governing classes. 

Mr. Alford’s argument against “ Free Education” is fairly and well 
stated, but as the experiment has been tried, we prefer to wait to see what 
will be its practical results rather than indulging in theoretical consideration 
on either side. Mr. Raffolovich’s essay on “The Housing of the Poor” is 
an interesting contribution from Continental experience as to what can be 
done by private societies in a matter which, perhaps more than any other, 
presses upon the attention of social reformers, but as he candidly admits “an 
inconvenient system of land tenure, prohibition of free trade, and enter- 
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prise in building,” to be some of the chief difficulties requiring to be over. 
come, there is certainly a large arrear of necessary legislation on this 
subject before Great Britain can be brought into the position of France or 
Germany, and his argument transferred to its correct issue. We have 
already sufficiently referred to the Post-Oflice, whose administration is the 
chief object of Mr. Millar’s attack, But we may spare a word for protest 
against what he calls “the discourtesy of the officials of a monopoly,” and 
“the arbitrary way in which its customers are treated.” General 
experience points in the opposite direction. When we consider the 
host of individual transactions conducted by the Post-Otlice, we are often 
astonished at the attention paid to the wants, even of its least intelligent 
customers, the comparative rarity of mistakes and the promptness with 
which, when they occur, they are inquired into. The transfer of the Post 
from the Government to the older system of private enterprise, every man 
of common sense will see, would be a retrograde step, and certainly is not 
within view of practical politics. 

The defence of Free Libraries may be safely left to the growing number 
of those who use them, and to the active and intelligent gentlemen who 
conduct them. They are no doubt capable of abuse. But their use is incon- 
testable. Not one of the essayists in this volume has not frequently bene- 
fited by the use of Libraries, to which they have directly paid nothing, 
As regards the general argument of this volume, it is largely by more 
general facilities for education, of which Free Librariesare one, being 
extended to all classes, to adults as well as to children, that Socialism is to 
be met. 

The essay on “The State and Electrical Distribution,” by Mr. Gordon, 
the only one to which we have not yet referred, is probably the most 
successful argument in the volume. It is generally admitted that the rapid 
advance of practical applications of electrical science has been hampered by 
the restrictions imposed by the legislature, The necessity of so many amend- 
ing acts within so short a period is a proof of this, But this review has 
already exceeded its proper limits, and we must content ourselves with 
stating the opinion that this is due, not so much to our legislators as to the 
imperfection of existing legislative machinery. Would that it could be 


improved with the same rapidity as mechanical machinery. It is because 


the present volume is, as stated at the outset, an honest attempt in this 
direction, that we have thought it worth while to examine it at such length 
and to point out where we venture to think its own errors lie, Thought- 
ful and philosophical politicians are never tired of censuring the exaggera- 
tions of the party platform and its orators. When they commit their own 
ideas to the press they should avoid what they condemn, “A Piea for 
Liberty” is a more taking title than a “ Plea for Moderation in Politics,” 
but at the present juncture the latter is more urgently required. 


G. MAcKAY. 
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Ethica; or, The Ethics of Reason. By Scorus Novanticus, Author of 
“Metaphysica nova et vetusta.” Second Edition, revised and 


extended, Wiuttams & Norcate, 1891. (Pp. vii. 356.) 


This new edition of Professor Laurie’s work on ethics will be heartily 
welcomed by all students of philosophical science. It has already secured 
a recognised position as a contribution to the discussion of the fundamental 
problems of ethics, and no student of ethical philosophy can dispense with 
a careful study of it. The new edition is specially interesting to students 
of jurisprudence and politics owing to its revised and extended discussion 
of the tundamental principles of these sciences from the author’s ethical 
standpoint. The subtle and penetrating analysis, the acute and lucid 
faculty of distinction, the firm grasp, trenchant reasoning, and clear exposi- 
tion that characterise all Professor Laurie’s philosophical work, are here 
brought to bear in an independent and vigorous way upon this discussion. 
We can hardly do more in our limited space than draw attention to it in 
general terms indicating its jural conceptions. The ultimate end of man being 
“self-realisation "—as holds true generally of all other organisms, while 
specially in the case of man it is “ realisation of self by self ”—the ideas of 
justice and law, and the organism of the State as a community of persons 
under a sovereign, necessarily and naturally arise in consciousness and in 
the order of things, in connection with this universal moral process. More 
particularly, the idea of justice arises in the mind of the individual in the 
course of the play of his egoistic and altruistic emotions; it starts from the 
consciousness of self and the instinct of self-preservation, is expanded and 
carried outwards by sympathy, and is rationalised aud moralised by the 
active, innate impulse of goodwill. ‘Justice, then, is a complex concept, 
and is the ‘idea’ of the relations of a man to his own inner competing 
emotions and impulses, This idea, as idea and rational, restricts the 
altruistic emotions as it restricts the individualistic. It is emotion 
rationalised, . . . Justice, accordingly, in the mind of a man when brouglit 
face to face with other men—the necessary external condition of its exist- 
ence—is « balance of the altruistic and self-regarding feelings within the 
man, the egoistic and altruistic being assigned each their place and relation 
in the inner kingdom of motives and ends. As reason advances to greater 
consciousness of itself, it first formulates the idea in the relations thus- 
‘The freedom of each person in a society to realise himself in so far as this 
is compatible with the freedom of every other member of the same society.’ 

This is the primary form of justice, and is to be designated Neyative Justice.” 
In this primary form justice is the elemental basis of society, the rule of 
social conduct and obligation, the fountain of rights in the political existence, 
the common condition of man’s realising himself, and the rudimentary 


ground of the right of coercion in the State and of all its legal institutions. 


The State is an ethical organism in the sense of its being a collective unity 


of self-conscious egos wor king as common reason towards universal rational 
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> “Taws and 


rights and ends; it is, in Plato’s language, “man writ large.’ 
usages are thus the summed will of self-conscious persons.” Justice finds 
its function in a practical mediation between limited egoistic feeling and the 
boundless sentiment of universal humanity, and it becomes increasingly 
subservient to the realisation of the ethical ideal. It is the concrete 
universal in the practical sphere progressively embodying itself in 
human relations, With the development of the benevolent affections 
and the growth of moral ideas and ideals it acquires proportionate 
range and depth, transcends its rudimentary negative stage of 
crude individualism, and embraces within its view the whole interest of 
the spiritual life. So it becomes Positive Justice, the concrete recognition 
of universal duty and right, at which stage the external mechanical theory 
of the State and of its alleged mere hedonistic purpose is clearly seen to be 
both inadequate and impracticable from the standpoint of the ethical 
ideal, But the institutions and rélations of negative justice, with the 
direct coercive power of the State as the external guarantee of individual 
freedom, still remain valid and necessary with the development of the posi- 
tive idea of justice ; and the difficult and perplexing problem emerges as to 
the conditions and limitations of the effectuation and applications of this 
higher positive justice in practice. This is, indeed, the very crux of con- 
temporary political speculation, and it is being more and more pressed 
upon us by the new exigencies of social life, and the incontrovertible 
necessities of positive legislation. Here Professor Laurie’s discussion is 
specially instructive and valuable, and none the less because of the con- 
scious reserve and caution with which it is presented and prosecuted. He 
faces the problem firmly, and deals with it in a thoroughly logical and con- 
sistent way. The definiteness of his ethical ideal of self-realisation, carries 
him through the problem of the limits of State action in its highest rela- 
tions, with a comprehensiveness, clearness, and precision, which contrast 
most favourably with hedonistic individualism, socialistic exaggeration, and 
the objective universality of the impersonal idea. We only regret that the 
discussion is so condensed and aphoristic that it requires considerable 
effort of thought to grasp it with all it implies, and that the author has not 
been able to enter in greater detail upon the determination of the concrete 


social conditions jurally implied in the realisation of the good, as well as 


into an exposition and criticism of the chief contemporary theories, for 
which he is so eminently qualified. 

Thus far reference has been made only, and but slightly, to the interest- 
ing new elements in the work, which are specially relevant here. The 
treatise, as a whole, no longer needs reviewing or commendation. It is, 
by universal acknowledgment, a most important and original contribution 


to ethical science and to the literature of Scottish philosophy. 
WwW. & 
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La Femme au point de vue du Droit Public, Etude d’Histoire et de 
Législation Compareé, Par M. Osrrocorsx1, Ouvrage couronné par 
la Faculté de Droit de Paris (pp. 195). Paris: ArrHuR Rousseau. 


For many years the tide of public opinion has been in favour of giving 
to women a fuller measure of protection and consideration at the hands of 
the law than was formerly deemed just or expedient ; and the current has 
been strong enough to sweep away some of the most firmly rooted growths 
of our jurisprudence. So far, however, the change of public sentiment has 
received practical effect chiefly in the domain of private law ; and women 


have still to make good their claim to an equal participation in the jus 


publicum, Whether, and to what extent they shall have a share in the 


government of their country are still open questions, and most poli 
ticians, we rather think, are disposed to regard the controversy as a 
nuisance, In the work before us M. Ostrogorski has wisely avoided 
taking up arms upon either side, and has contented himself with present- 
ing aclear and interesting picture of the position actually assigned to women 
by the public law of the civilised world. So fur as we are able to judge, 
his facts are remarkably accurate. England and the United States 
naturally take up a large share of the author’s attention ; but the Scottish 
lawyer will be glad to see that the distinctive peculiarities of his own 
system have not been overlooked. 

The treatment and division of the subject are all that could be desired. 
The author begins with individual sovereignty, including succession to the 
throne and regency; and then passes to the more attractive topic of 
collective sovereignty, which he defines as the right to elect a representa- 
tive in the national assembly, and the capacity to act as such representa- 
tive. The next chapter deals with “le self-government local,” a phrase 
“which England has made us accept after having shown us the thing.” 
In regard to both branches of government, it is interesting to observe, that 
the feudal system, owing to the preponderating weight which it attached 
to the ownership of landed property, was in some respects not unfavour- 
able to women; and that its influence still secures a certain amount of 
representation to women in Austria, The author then discusses the 
capacity of women to take part in the administration of government, by 
holding office in the various departments of the public service, by acting 
as jurors, and hy assisting justice in the capacity of advocates. In this 
connection he refers to the fact, recorded by Ulpian, that at one time 
women were admitted to the bar, but that the privilege was taken away 
in consequence of the indecent style of pleading adopted by one Cafrania, 
Except in some States of the Union women are still suffering from the 
original sin of this lady. The work concludes with an examination of the 
position of women in regard to certain rights, which though public in the 
sense that their exercise may be subjected to governmental regulation, 
belong essentially and primarily to the order of private or individual right. 
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Such are the right of petition, the right of meeting, and of association, the 
right of instruction, and the right to follow a profession. Upon this 
distinction between public rights in the proper sense, which are conferred 
upon individuals, primarily in the interests of the community, such as the 
franchise, or (in the author’s opinion) the right of advocacy, and private 
rights (such as the right to petition or the right to follow a profession), 
which, though subject to restriction in the general interest, are the 
inheritance of every human being, the author founds an important rule of 
interpretation. In the former case, the claimant, male or female, must 
show that the right has been conferred upon him by the express terms of 
the law ; in the latter it is sufficient that he or she is not expressly 


excluded, - W. CAMPBELL. 


A Treatise on the Rights and Burdens incidental to the Ownership of 
Lands and other Heritages in Scotland. By Joun Rankine, M.A, 
Advocate, Professor of Scots Law in the University of Edinburgh 
Third Edition, Edinburgh: Bett & Braprurte, 1891. 


Few Scotch law books of standard authority can claim to have entered 
upon a third edition in the short space of twelve years, and one which has 
done so may safely be said to be a good book and to supply a felt want in 
our legal literature. Professor Rankine’s work on “Land Ownership” 
has now attained this position. 

The aim of Professor Rankine, as stated in the preface to his first 
edition, was “to fill up an admitted gap in Scotch legal literature.” That 
his aim has been successfully accomplished is clearly established by the 
manner in which the two former issues of the work were received, and it 
may safely be predicted that the same welcome will be extended to this 
volume. The first edition was deserving of all praise, a remark which 
cannot always be made of first editions, although subsequent issues may 
prove worthy of it. The division of the work into its four parts :—(1) 
Possession and ownership generally ; (2) The restrictions of such possession 
in favour of the Crown and the public; (3) The restrictions in favour of 
individuals ; and (4) Public burdens imposed on the owner and _ possessor 
—was at once seen to present an arrangement of the subject not only full 
and complete, but under which the immense mass of decisions and statute 
law could be clearly and systematically dealt with. On the other hand, 
the matter of the book was found by all who used it as a guide to the 
authorities, to state the import of the decisions and statutes with clearness, 
correctness, and marked brevity. 

The present edition preserves the arrangement previously adopted and 
differs from its predecessor only in containing some sixty pages of new 
matter, rendered necessary by the recent decisions and statutes. Any 
attempt, therefore, to review in detail a work already so well known and 
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approved of by all branches of the profession would be out of place at this 


time of day. 

It need only be said with reference to the new material which the 
work embodies, that the import of the decisions is stated with Professor 
tankine’s usual accuracy and terseness ; indeed one cannot but admire the 
manner in which in a single sentence the import of some of the recent 
lengthy and intricate cases on questions affecting rights of property is 
stated, This power of accurate condensation is certainly not the least of 
the Professor’s qualifications for authorship, and it is evidence of the 
thorough grasp which he has of his subject. 

Of the new Statutes dealt with, the principal are the Reform Act, 
1884, and the Local Government Act, 1889. The former is not only 
treated in the body of the work, but is printed in the appendix with 
annotations ; perhaps the most serviceable method of treatment for the 
practising lawyer in dealing with statute law. The Local Government 
Act which forms the most distinguishing feature of the present edition, 
has necessitated some alterations in Chapter xxxviii. and the rewriting 
of Chapter xl. The former deals chiefly with questions relating to assess- 
ments leviable under a group of statutes for the preservation of the 
public health, physical and intellectual, and the principal change effected 
by the Act in this connection has been the substitution, in certain cases, 
of the county district committee as an executive, in place of the old local 
authorities. This chapter also embraces the Public Libraries Act, 1887, 
which amends and consolidates the prior statutes providing for the 
maintenance of free public libraries, art galleries, and museums. While 
the author is concerned with the Local Government Act only so far as it 
alters the local authorities and the rules of rating, in Chapter xl. he deals 
in detail with the Act, and gives a short but valuable summary of its 
leading provisions—the new county authority it creates, its members and 
their mode of election, its division into committees, the powers and duties 
entrusted to it, the mode by which it raises its revenue, and its borrowing 
powers, 

Questions affecting the ownership and possession of land will certainly 
not become less frequent in the complex state of society which civilisation 
tends to produce, and a work which brings together in a clear and 
systematic manner the whole law on the subject, cannot fail to be in 


constant requisition. ‘ 
q J. GRAHAM STEWART. 


I. Dei Delitti contro la Liberta. Avv. Costanzo PERATONER ; Catania, 
1891. II. Reform der Freiheitsstrafe. Professor ApoLtrF Wacu ; 
Leipzig, 1890. 


In his “‘ Crimes against Liberty,” Signor Costanzo (for that is his family 
name) has produced a very instructive book. His chief object is to 
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examine the nature of such offences, and to trace their history throughout 
the penal legislation of Europe and America, from that of ancient Rome 
down to the recently promulgated Italian code. In his introduction, 
which forms an interesting contribution to political science, the learned 
author points out that one of the great themes of history has ever been 
the antagonism between the authority of the State and the liberty of the 
subject, two elements in every polity which are ultimately capable of 
being reconciled. For the chief problem of political science is to prevent 
order from being hardened into coercion and liberty from degenerating 
into license. He discusses the various definitions of the word “ liberty,” 
ancient and modern, and recalls the crimes which have been committed in 
its name. In ancient times there existed no distinct conception of personal 
liberty in the modern sense, The highest Greek notion of liberty was 
emancipation from the yoke of a tyrant, and liberty of the majority of the 
citizens to govern the minority, but not liberty of the individual ; and so 
far were individuals from enjoying personal liberty that ostracism was 
regarded as one of the chief safeguards of political liberty. In public the 
citizen was a sovereign, in private he was a slave. Nor in Rome could 
complete personal freedom exist so long as patricians, plebians, and slaves 
formed distinct castes. Not until medieval mists had been dispelled by 
the French Revolution was it clearly understood that personal liberty is 
the most precious and inviolable right of every human being. Now, so 
far as the continent of Europe is concerned, the author’s history is right. 
But has he not overlooked the fact that in England there existed glimmer- 
ings of the notion of individual liberty so far back as Anglo-Saxon 
times; that these glimmerings became brighter in the famous _pro- 
visions of Magna Carta that no man shall be molested or condemned 
but by the judgment of his peers or the law of the land, and that justice is 
neither to be sold nor denied ; and lastly, that in the Petition of Right, 
the Habeas Corpus Act, and the Bill of Rights the sun of liberty had 
well-nigh reached its meridian? And may it not be truly said that the 
Barons of King John, Simon de Montfort, Sir John Elliot, John Hampden, 
and many other heroes and martyrs were quite as much champions of 
personal as of civil and religious liberty? Our author rightly defines 
liberty, not as a privilege conferred by law, as has sometimes been 
asserted, but as a natural right of every human being, for the 
protection of which laws are enacted. Though truly one and indivisible, 
liberty is conveniently treated of under the heads of liberty of person 
and property, liberty of public worship, of education, and of the press, 
and freedom of trade; and all the codes adopt some such division of the 
subject. And, next, how are our liberties guaranteed? Not solely by 
positive law, civil and criminal, as is sometimes supposed, but by 
public opinion, by representative institutions, by ministerial respon- 


sibility, and other agencies, none the less potent though belonging to the 
unwritten moral law only. Among safeguards of liberty a foremost place 
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is justly assigned to the principle of equality before the law, and the 
system of distinct administrative, commercial, and military tribunals, 
which prevails more or less in France, Germany, and elsewhere, is rightly 
condemned. The system of administrative and commercial tribunals, with 
exclusive jurisdiction in questions affecting public officials or the interests 
of trade, has happily been abolished in Italy, and military tribunals are 
not very likely to survive long. But, as yet, Great Britain and America 
are among the few countries in which “ benefits” of army, of civil service, 
of public policy, and of trade are happily as extinct as the medieval 
“benefit of clergy.” The author also emphasises the importance of a just 
system of legal procedure, civil and criminal, as one of the guarantees of 
liberty ; and it is from this philosophical standpoint that procedure is 
taught historically and comparatively by the chief continental universities. 

On the lines indicated in his able introduction, Signor Costanzo then 
proceeds to treat of the general theory of crimes against liberty, religious, 
political, personal, and domiciliary, criticising the provisions of the chief 
European penal codes, the most enlightened of which, in his opinion, are 
those of Ziirich, Holland, and Italy. ‘Treating of religious liberty, he holds 
the principle of one or more State Churches to be inimical to the interests 
of true religion, inasmuch as, from jealousy of the protected Church or 
Churches, religion herself is apt to be assailed as the handmaid of tyranny. 
The chapter on personal liberty extols the English Habeas Corpus Act 
and the precise and specific character of our warrants of apprehension 
(though the earlier and more general history of personal liberty in this 
country has been a little overlooked) ; and under inviolability of domicile 
it is pointed out that the Englishman’s house is a better fortified castle than 
that of most continental Europeans. The German, French, and English 
quotations contain a great many misprints ; but apart from this disfigure- 
ment the volume deserves high commendation. 


II, Very philosophical and suggestive is Professor Wach’s little book on 
the “ Reform of Imprisonment.” As Sign. Costanzo’s book deals with the 
Italian penal code, Prof. Wach’s treats of the German penal code, and some 
of its proposed amendments. At the outset, the learned author questions 
the wisdom of building up a penal code on the arbitrary classification of 


offences as “felonies, misdemeanours, and contraventions,” as no precise 


line of demarcation can possibly be drawn between these classes. He then 
points out that the German gradations of house of correction (corresponding 
nearly to our “penal servitude”), prison, confinement in a fortress, and 
simple detention are likewise vague and shadowy, as the inmates of all are 
treated much in the same way, and sometimes most rigorously in jails 
intended to be mildest. Among other defects of the German system, he 
condemns the custom of committing persons convicted of first offences 
or trivial delinquencies to “houses of detention,” where they associate 
VOL. IV.—NO. 1. G 
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freely with each other, and have no work imposed on them, and where 
they are almost certain to receive their baptism of crime. In such 
cases he would prefer the solitary or almost solitary confinement in vogue 
in the “house of correction,” coupled with adequate employment. He 
also doubts the wisdom of the German plan of fulminating an edict 
of “infamy” against persons convicted of heinous crimes, in addition 
to their sentence of imprisonment ; and above all he is strongly of opinion 
that young persons under eighteen, or even twenty, should never be 
sentenced to ordinary imprisonment, but merely to confinement in an 
educational reformatory. But his most trenchant criticisms are directed, 
not against the Code itself, but against some of its would-be reformers, 
As it appears that short sentences do more harm than good, that the dis- 
grace is often disproportionate to the offence, and that first offenders are 
far oftener ruined than reclaimed -by imprisonment, the more radical 
reformers propose—(1) that sentences under six weeks be abolished ; (2) 
that fines be more frequently imposed, the culprit to work them out if 
necessary, but without depriving him of his liberty ; (3) that conditional 
sentences only be pronounced against first offenders ; and (4) that sentences 
be awarded, not by the judge, but by a Penal Commission. To the first of 
these proposals Prof. Wach replies that it is not the shortness of sentences 
in trivial cases that does harm, but the want of proper measures for 
reclaiming the offenders (viz., as already indicated, partial isolation, educa- 
tion, and work). To the second proposal he has less objection ; though he 
is, of course, aware that the system of fining violates the principle of 
equality before the law. The third and fourth proposals he subjects to 
rigorous examination. The principle of “ probation of first offenders,” 
originated by the Massachusetts Legislature in 1878, was introduced into 
Great Britain and Belgium by statutes passed in 1888. He strongly 
deprecates its introduction into Germany on the following grounds, In 
America the system has worked well because the “ probation officer” and 
his staff carefully look after the moral and physical welfare of their proba- 
tioners. In Great Britain, although there is no positive guarantee that 
the probationer is leading a better life, the chances are that, as he is not 
yet branded as a criminal, he may regain his self-respect. But 
in Belgium the system is entirely shorn of its raison Wétre; for 
there the sentence is pronounced immediately on conviction, its execu- 
tion only being conditionally delayed. The result is that the un 
happy “first offender” (perhaps a boy of fourteen, who has stolen some 
cabbage leaves to feed his pet rabbit) is branded for life as a criminal, and 
is very likely to become a criminal. The paternal American system Prof. 
Wach considers unsuitable for Germany ; the British system he tolerates; 
the Belgian he utterly condemns. But to the whole system, however 
worked, he states several very forcible objections. Thus, if the probationer 
commits a new offence of a totally different category, is he to be considered 
as lapsed, and is he to be punished for the old offence as well as the new! 
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And, again, the reclamation of the offender being the avowed (and laudable) 
object, is the system applicable when the “first offender” has merely been 
guilty of culpa or of a fit of anger unlikely to occur again, and not of moral 
delinquency, or when he is a hardened old sinner who has only just been 


found out? Lastly, to the American system of “ indeterminate sentences,” 
the managers of the reformatory in which the prisoner is confined being the 
sole judges of the duration of his punishment, Prof. Wach objects that the 
American reformatories are far too comfortable, that the greatest criminals 
are usually the greatest hypocrites and get out soonest, and, above all, that 
the system introduces uncertainty into the law, and wounds the public 
conscience by petting and pampering instead of punishing criminals. But 
while Prof. Wach is a determined opponent of crude and goody legislation, 
he is a staunch advocate of prison reform on the lines indicated at the 
outset ; and he is certainly sound in maintaining that justice, after deduc- 
tion of the largest possible discount of mercy, ought to be even-handed, a 
terror to evil-doers, and, above all, swift, sharp, and sure in its action. 

J. KirkPATRIck. 


Mundtlighedsprincipets Gjennemforelse i den moderne Civilproces, 
af Overretssagforer Lauritz Horcaarp. Norsk Retstidende, 
1891. 


In a brochure of eighty-six well-packed pages, Herr Hofgaard, Advo- 
cate, gives a capital survey of the civil procedure in Germany, France, 
England, and Scotland, his chief object being to recommend the introduc- 
tion into Norway of the “ principle of oral pleadings.” In his introduction 
he compares the merits of the cumbrous old system of written pleadings 
which prevailed in most parts of Germany down to 1877, when the new 
Code of Civil Procedure became law, with the oral system introduced by 
that code, and with the mixed system prevalent in France, England, and 
Scotland. With the aid of two great German authorities, Prof. Adolf 
Wach and Dr. O. Bihr, he discusses the working of the new code. One 
of its chief defects consists in its failure to compel the parties to join 
issue explicitly and finally in the preliminary written statements of their 
claims and their defences respectively. The result is that when the day 
fixed for the oral pleading arrives, either party may at the last moment 
compel his opponent to ask for delay by fulminating some new document 
at him; and the unfortunate judges, who not unfrequently make careful 
preparation for the hearing, have sometimes to submit to a dozen post- 
ponements before the game of battledore and shuttlecock comes to an end. 
And after all, though nominally the Court has to decide the case on the 
oral pleadings alone, it practically has still to wade through the old- 
fashioned prolix statements of claims and defences, which the new law has 
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been unable to abolish. Another singular and not unfrequent custom 
is for the Court to remit the case, before it is heard orally, to one 
of their number (for there are always three or more, except in 
the lowest and least important Court) to report on, and his report which 
is very apt to be one-sided, is used by the Court for their guidance 
in hearing and deciding the case. It will also strike English and 
Scotch practitioners as unsatisfactory that witnesses are rarely examined in 
open Court, and that their evidence is laboriously dictated by the presid- 
ing judge toa longhand writer. In France the state of matters is still 
worse, for the judge himself conducts the examination of the witness, and 
no cross-examination is permissible. The learned author, who has made 
personal acquaintance with the Courts and the forms of process he 
describes, is struck with the paucity of judges in England and Scotland, 
their superior dignity, and their more vigorous grasp of the cases in hand, 
as compared with the French and German tribunals; and this he 
attributes to the fact that they are almost invariably selected from among 
the most eminent and experienced members of the bar, instead of being 
members of a distinct judicial branch of the profession. He also admires 
the vigorous and effective examination and cross-examination of our 
witnesses in open Court, and our general employment of shorthand 
writers ; but he is evidently a little startled at the free-and-easy, off-hand 
manner in which most of our judges deliver their opinions orally, leaving 
the precise terms of their judgments to be drawn up by a registrar or clerk 
of Court. On the other hand, whatever flattering unction we may lay to 
our British souls, Herr Hofgaard’s instructive little manual makes it clear 
that we have still much to learn from Continental Europe, where the 
important subject of procedure is studied far more scientifically and more 


thoroughly than with us. 
J. KinKPATRICK. 


The Law of Nuisance in Scotland. By James C. C. Broun, M.A., LLB, 
Advocate. Edinburgh: Wi tiiam Green «& Sons, 1891. 


This is a compact little volume of some 250 pages, upon a branch of the 
law to which no special treatise has hitherto been devoted in Scotland. It 
is too soon to attempt to judge of the operation of the Local Government 
Act, but already it is clear that the sphere in which the effects of the change 
is to be most immediate and sweeping is in the administration of sanitary 


law. This was soon recognised by legal writers, for at least two works 
dealing with the administration of the Public Health Acts have issued 
from the press since the Local Government measure became law. Mr. 
Broun has recognised, however, that statutory law on this matter is only a 
part of a wider branch of jurisprudence—the general law of nuisance ; and 
accordingly in the present work he deals both with nuisance at common 
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law and also with statutory nuisances under the Public Health and other 
Acts. Wisely, as we think, he refrains from attempting any definition of 
nuisance, and is content to point out some of its general characteristics, 
Nuisance is one of those things of which everybody has a notion, but which 
nobody can satisfactorily define. “ Dirt” is another word of the same 
category. Lord Palmerston is said to have defined the latter as “ matter 
out of place.” But this was hardly satisfactory. A lady in a smoking 
carriage, or a diamond in a drain, is matter out of place, but neither the 
one nor the other is “dirt.” The word “nuisance” is a familiar one in many 


of our public places, and, although it would be rash to attempt to define the 


word, it may be observed that its use does not indicate that its meaning is 
so clearly understood as not to need explanation. One often reads, ‘‘ No 
nuisance permitted here”—an absurd euphemism, for it plainly implies 
that in some places nuisances are lawful and permitted. Where, 
however, the deed is lawful, it has ceased to be a nuisance, One often 
notices in the newspaper reports of trials a like ridiculous euphemism. 
“ A, B. was convicted of a criminal assault,” as if there were certain assaults 
which are not criminal. The principle that a thing which may be offensive 
in certain places is not a nuisance in its own place, is illustrated by the 
quaint finding of the Court in the case of Clark v. Gordon, Mor. 13,672 
(which, by the way, is not cited by Mr. Broun), where the report bears that 
“as an house of office is not declared to be a nuisance by the laws of Britain, 
the Lords suspended the letters simpliciter.” 

Mr. Broun’s work is divided into two parts—in the first of which, he 
deals with nuisance at common law; and in the second, with statutory 
nuisance. The former is the more interesting and important portion of the 
work, as the separate treatment of this subject is new. A number of 
English cases are cited, but in view of the much greater elaboration of the 
law of nuisance in England than in Scotland, one is surprised to find that 
the Scottish authorities referred to are more numerous than the English. 
It is inevitable, however, that writers, pleaders, and judges of whatever 
country should give most prominence to the cases decided in the Courts of 
theirown country. Mr. Broun cites no Irish case, and so far as we observe, 
no American one. This is remarkable, as there is a vast body of interesting 
and important American decisions on questions of nuisance. This observa- 
tion suggests that the work before us has limits. It cannot pretend to be 
ascientific treatise on the law of nuisance. No work which ignored the 
whole American law on the subject could claim such a character. It isa 
handbook of the authority on the matter which lies nearest at home and is 
most likely to be acceptable to the Scottish practitioner. Within these 
limits, Mr. Broun appears to have done his work carefully and well, and 
his handbook will no doubt be of value both to lawyers and to those con- 
cerned with the administration of local and sanitary law. Here and 
there no doubt there is room for criticism. For example, in the intro- 
ductory chapter, we find the following :—‘‘The law of England draws at 
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distinction between public and private nuisances —a private nuisance 
is one which causes annoyance or hurt to a private person, and can 
be proceeded against by the person injured; a public nuisance is 
one which causes annoyance or damage to all the Queen’s subjects 
and can be proceeded against only by the law officers of the Crown. In 
Scotland there is no practical distinction of this sort, all nuisance at 
common law recognised in this country can be proceeded against by any 
person materially injured by them; the common law duties of the Crown 
officials are confined to the suppression of crimes falling under the criminal 
law.” Now this is not happy or quite accurate. The really important 
distinction is not brought out—viz., that in England certain nuisances are 
criminal at common law, which in Scotland can be restrained only by 
civil action. But it is not the case that a public nuisance can be prose- 
cuted in England “only by the law officers of the Crown,” which is quite a 
Scots notion altogether. It can be prosecuted in the same way as any other 
criminal offence. Moreover, a private party may sue a civil action ona 
public nuisance if he can show special damage. Nor do we think it accurate 
to represent that in Scotland a public nuisance cannot be restrained by action 
at the instance of the law officers of the Crown. The title of the Lord 
Advocate to sue such an action in the public interest in default of their 
being any appropriate local authority to do so cannot be doubted. 

Such passages, however, as the one we have cited, are rare in Mr. 
Broun’s work, and in the main the statements of law are careful and 
accurate. The book has the merit of brevity, and also of perspicuous 
arrangement. The marginal rubrics too are of assistance to the reader, 
and the index is unusually clear and exhaustive. The youngest of our 
rapidly increasing fraternity of law-writers has done a very creditable piece 
of work, and we trust that he will lay our legal literature under still 
deeper obligations in the future. 


C.N. J. 


Boundaries of Counties and Parishes in Scotland, as settled by the 
Boundary Commissioners under the Local Government (Scotland) 
Act, 1889. By Hay Surnnan, Advocate. Edinburgh: Wi.uAM 
GREEN & Sons, 1892. 


This book is a semi-official reprint of the text of the Orders issued by 
the Boundary Commissioners for the simplification of administrative 
areas. To the text Mr. Shennan has added full explanations of the 
geographical effect of the Orders, giving the names of the properties and 
their owners, and even a reference to the sheets of the one inch Ordnance 
Survey Map. The book does not include the electoral divisions for 
County Council Elections, or the practice of the Boundary Commission in 
making adjustments under section 50 of the Locai Government Act. It is 
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unnecessary to point out the practical convenience of this publication. 
The Orders of the Commissioners take effect for every purpose except— 
(1) parliamentary purposes ; (2) valuation and registration assessments ; 
(3) ecclesiastical arrangements and jurisdictions. It was only 0b majorem 
cautelam that the registration of writs was dealt with by a separate statute 
last year. The Boundary Orders, therefore, constitute a public work of 
the highest utility. They have largely modified the areas of counties and 
parishes. It was found that thirteen counties had detached parts, twenty- 
five in number; that there were sixty-four parishes situated in more 
counties than one; and that 134 parishes had detached parts, 219 in 
number. “The parish of Logie was divided among three counties in such 
a way as to cut up the parish into six parts. One of these belonged to 
Perthshire, two to Stirlingshire (one being a detached part of Stirling- 
shire), and three to Clackmannanshire (one forming part of a detached 
part of Clackmannanshire).” 

We share the regret indicated by Mr. Shennan in his short but clear 
and interesting introduction that the statute did not at once vest in the 
Boundary Commissioners the general powers to alter areas reserved by 
section 51 to the Secretary for Scotland. The typography of the book 
deserves a word of special commendation. 


Della Liberté considerata in sé stessa, in relazione al diritto, alla storia, 
alla societa moderna, e al progresso dell’ umanita. Per Enrico Cenni 
(pp. 569). Napoli, 1891. [Of Liberty considered in itself, in relation 
to right, to history, to modern society, and to the progress of humanity. 
By Enrico Cennt. Naples, 1891.] 


This work is another gratifying proof of the vitality, earnestness, and 
catholicity of contemporary Italian thought on the fundamental principles 
of juridical and political science. Signor Cenni brings to the discussion 
of his cardinal and essential subject philosophical insight, historical know- 
ledge, critical acumen, and an inspiring consciousness of its living interest 
and importance. Following the principles of Vico and Gioberti, he has the 
courage, in clear view of all the discouragement of the time, to searth for the 
ultimate metaphysical foundation of Liberty, to grapple with the great modern 
philosophical systems regarding it, and to bear aloft through all his move- 
ment the standard of a universal spiritual faith.—In Book I. the learned 
author discusses with dialectical cogency, yet with remarkable lucidity, the 
fundamental question of the Genesis and Nature of Liberty. Recognising 
the fact that Liberty has been the chief aspiration of the civilised world 
for more than a century, and signalising “ the strange phenomenon” that 
modern liberalism, while advocating the cause of public liberty, commonly 
repudiates freedom of will in the individual, as an illustration of the great 
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obscurity that still prevails regarding the Idea of Liberty, he proceeds, in 
accordance with the method of modern philosophy, to establish and deter- 
mine that Idea by reference to the essential inherent necessities of all 
human thought. With simplicity and relevancy he shows how the 
Idea of the Infinite is the rationally necessary condition of every act of 
the human intellect, and how the love of the Infinite Good is the similarly 
necessary condition of every act of the human will. The conception of the 
Infinite is expounded and applied as a perfectly intelligible and practical 
category of scientific thinking, at once the condition of all true knowledge 
of finite, determined being, and of all voluntary, free activity in relation 
to it. The rational liberty of man having its Origin in this universal 
relation of his mental constitution, the Nature of that liberty is determined 
by his relation to the Rational Order of the things constituting the 
universe, to which he stands naturally related both by his will and his 
intelligence. Without the Idea of Order there is no cognition of things, 
and still less science, but this limitation is no hindrance to the progress 
of science; and it is laid down as a fundamental principle that “the 
pure and right Will can desire things only in the order perceived by the 
Intellect.” This central idea of Order leads the will, in the light of the 
Infinite Being, to the desire of the Absolute Good as its proper object, and 
the love of God is therefore the absolute motor of the will. This is the 
basis of morality ; and the will is only free when it conforms itself to the 
universal order, or when it wills things from the love of God. Even in 
view of the corruption of the will and the evil influences affecting it, we 
obtain a definition of Liberty, which is neither the vague liberty of 
indifference nor the false necessity of servitude, but a concrete expression 
of its inherent tendency to the good: “ Liberty is the faculty or capacity 
of the Will to choose the means which it shall have judged fit for the 
attainment of the good”; and in fine, “man is free, because he thinks.” 
The whole of the moral life is founded upon this Liberty, and it is accord- 
ingly shown how Duty springs from man’s relation to the order of the 
creation, and how Right has its origin in Duty. The author then ex- 
pounds, under reference to Dante and Vico, and in harmony with the 
contemporary doctrine of the ethical school of Jurisprudence, the principles 
of Right, Utility and Justice, and proceeds to show how Civil Right and 
Civil and Political Liberty arise from these principles, and in what they 
consist. The whole of this fundamental discussion is replete with Platonic 
insight, and sustained by the spiritual elevation of Augustine and Fenelon ; 
and it is deliberately directed against the intellectual limitations and 
superticialities of the finite and arbitrary reflection of the popular contem- 


porary schools, whose false notion of Liberty, it is maintained, lies at the basis 
of all the social and political perturbations with which Europe is agitated. 
This doctrine immediately suggests comparison with the utilitarian and 
hedonistic views of Bentham, Mill, and their followers, but the author- 
leaving this to his readers, confines himself to the more systematic and 
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cosmopolitan representatives of the false or imperfect ideas of Liberty. 
Book II. reviews and criticises the Doctrines of Spinoza and Hobbes, as 
representative thinkers who deny the Liberty of Choice or Free Will 
proper; and Book III. similarly reviews and criticises the Doctrines of 
Kant and Rousseau, as representative thinkers who admit Liberty of 
Choice, These reviews and criticisms are founded on careful study of the 
systems in their sources, are models of accurate exposition, and of vigorous 
and incisive analysis, and show at least, of the systems of Hobbes and 
Rousseau particularly, and of any system of material evolution generally, 
their utter inability to justify or establish a vinculum juris as the founda- 
tion of Civil Society. Book IV. completes the discussion by applying 
the author’s Doctrine of Liberty to the History of Civilisation and the 
Modern Conditions of Society. The conceptions here adopted and applied 
are Christian and catholic throughout, and if they do not exhibit any very 
striking originality or novelty, they are everywhere marked by the earnest- 
ness and elevation inherited from Dante, and are largely freed from the 
traditional narrowness and prejudice of the Theological School. The 
author has no sympathy with the medizval aristocraticism of De Maistre ; 
he evinces a hearty appreciation of the political liberty of England; and 
he holds up an ideal of moral and political progress to his countrymen 
which is well fitted to inspire and guide them to the highest achievement. 
His discussion of the Idea of Liberty in relation to the Social Question, 
including his references to the socialists and economists, is specially 
interesting and suggestive. And not less so, in these days of speculative 
and political pessimism, is the concluding discussion of the pregnant 
thesis that “the Idea of Liberty furnishes the true scientific idea 
ot progress.”—It is seldom that we have such a competent discussion 
of the principle of Liberty, from a representative of the Theological 
School, as is presented by Signor Cenni in this elegant and thought- 
ful work, and it well deserves the attention of all students of Law 
and Politics. For, by whatever way and in connection with whatever 
names it is to be effected, the agitated and portentous movements and signs 
of the time seem to be all proclaiming the truth that the Jurist and the 
Politician must again return to the eternal principle formulated by Vico, 
which Signor Cenni reproduces in the conclusion of his work as its sub- 
stantial and crowning truth: “Igitur verus Deus, ut verae religionis, ita 
veri juris, verae jurisprudentiae principium est. . . . Et sine Deo in terris 
nullas leges, nullas republicas, nulla societatem ; sed solitudinem, feritatem, 


foeditatem, et nefas esse.” 
W. Hastie. 
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A Selection of Leading Cases in the Common Law with Notes. By 
WaLTER SHIRLEY, Barrister-at-Law. Fourth Edition by Ricuarp 
Watson, LL.B. (Lond.), Barrister-at-Law. London: Stevens, 189], 


“The Law,” says Lord Mansfield, “ does not consist of particular cases 
but of general principles which are illustrated and explained by these 
cases :”” and it does appear to people brought up on Justinian’s Institutes 
as quite unnecessary to burden the memory with the circumstance and 
detail of a particular case in which a particular principle is to be seen 
enforced, In teaching the student that a bond fide assignment of a bill of 
lading defeats the vendor’s right of stoppage in transitu, why should it be 
necessary to inflict on him the details of Lickbarrow v. Mason? There 
seems to be no better answer than the truly English one that in England it 
has always been so. Mr. Shirley’s book was an attempt to lighten the 
burden of the student by sketching the details of the leading cases on 
Contracts and Torts in a semi-humorous vein likely to “ arrest the attention, 
aid the memory and make the study of the law less dry and repulsive.” In 
this he has been very successful, for the book has reached a fourth edition, 
the first edition having been published in 1880, Mr. Watson has care- 
fully brought it down to date. When compared with any of the element- 
ary text-books, such as Indermaur or Smith, we must confess it makes 
very light reading. 


G. L. 


Leading Cases in Modern Equity. By Tuomas Brett, Barrister-at-Law. 
London: CLowes & Sons, 1891. Pp. 386. Second Edition. 


Mr. Brett is to be congratulated on the success of his “ Leading Cases 
in Modern Equity,” which has led to a second edition being required -, 
within four years of the book’s first appearance. Mr. Brett does not, of 
course, attempt to enter the lists with such historic monuments of care 
and erudition as Smith or White and Tudor, but his book most usefully 
discharges a function which these prototypes are ceasing to fulfil. As a 


convenient summary of equity law as it is administered to-day, it would 
not be easy to produce a better treatise, and we are almost disposed to 
pronounce it the best kind of text-book for a student of English law. 
A formal disquisition like Snell’s “ Principles of Equity,” frequently pro- 
duces on the mind of the beginner at the best a vague impression of its 


subject-matter, while a more permanent deposit of knowledge remains 
from perusing pages on which the legal principle is exhibited visibly 
flowing from the parent spring of circumstance. The larger works, such 
as White and Tudor, give the old cases in extenso, and develop the more 
modern law by elaborate annotations thereon; Mr. Brett summarises 
modern cases, and utilises them as texts for a homiletical survey of the 
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principles, as now understood, which they illustrate or enforce. From 
the point of view of legal education, however, something is still left 
undone. Neither in White and Tudor nor in Brett has the student the 
opportunity of studying a plain reprint of modern cases, and of learning to 
deduce principles from complicated facts for himself. This important 
lacuna in legal text-books has been amply filled up, so far as Contract 
Law is concerned, by Finch’s ‘‘ Leading Cases”; but the compilation has 
still to be done for Equity. We wish every student could possess the 
American work in four volumes of cases on Property Law, so capably 
constructed by Professor Gray. 

In this new edition Mr. Brett has re-arranged the book in parts, with a 
view to clearer classification, and there has naturally been some increase 
in bulk. When we consider how hard it is for a new law treatise to 
secure for itself a widespread favour, it is a sufficient guarantee of the 
excellence of “The Leading Cases in Modern Equity,” that it finds a 
place on the shelves of so many private law libraries, and is so frequently in 
the hands of the most careful students of the principles it aspires to diffuse. 


A. W. R. 


Le Crime et la Peine. Par Louis Proat, Conseiller & la Cour d’Aix 
(pp. 536). Paris: Fenix Atcan, 1892. 


A tew years ago the French Academy of Moral and Political Sciences 
offered a prize for the best criticisms of the latest theories concerning 
criminality and punishment. Six competitors responded to the invitation, 
and the prize was divided between two of them. One of the successful 
essays bore the motto—‘‘ Otez la liberté et la société s’écroule” (Jules 
Simon) ; and it proved to be written by M. Louis Proal, Counsellor of the 
Court of Appeal at Aix, The book, which forms the subject of the present 
notice, is an expansion of that essay. The author tells us that his object 
is to show the falsehood and danger of the theories which represent crime 
as a physiological or social fatality, and which seek to introduce a system 
of treatment or of elimination for criminals, instead of punishment. He 
states that having acquired, in his successive experiences as examining 
magistrate, prosecutor, and judge, the conviction that moral responsibility 
is not an illusion, and that criminals are possessed of free will, he has 
decided to stand up in defence of these valuable truths, which are, in his 
opinion, the foundation of criminal law. 

At first sight it might be thought that the question as to the existence 
of free will, however interesting it may be to the theologian, metaphy- 
sician, or biologist, is of little practical importance to the lawyer, and that 
the theory of Determinism is quite consistent with the maintenance of the 
present system of criminal punishment. This was the opinion of Leibnitz, 
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and it has been upheld by many distinguished writers, some of whom 
accepted, and some of whom denied, free will. As no one disputes that 
the fear of punishment exercises a powerful influence upon human actions, 
it may be argued that the Determinist theory, far from undermining the 
foundations of criminal law, in reality establishes this branch of jurisprud- 
ence upon a firmer basis by emphasising its absolute necessity. If all men 
could be convinced that conscience and moral responsibility are delusions, 
and that they need recognise no bond but human law, little else but the 
fear of punishment would remain to preserve society from dissolution. 

The answer to this objection is found in the fact that the modern 
advocates of Determinism do not confine themselves within the region of 
mere speculation, and that they demand that the whole system of criminal 
administration should be abolished, or radically altered to suit their 
various theories. A startling example of this is afforded by one of the 
essays submitted to the French Academy along with that of M. Proal. 
The writer is a thorough-going Determinist, and a disciple of Professor 
Lombroso of Turin, the founder of what calls itself the Italian School of 
Criminal Anthropology. Lombroso and his followers have discovered that 
the criminal, like the poet, is born and not made, and that he is devoted 
to crime by his physical organisation; in other words, that he is a 
ravenous beast whose instincts compel him to prey upon society. This 
conception involves the complete abolition of punishment as ordinarily 
understood. We do not try to punish or to reform a wild beast ; we seek 
only to defend ourselves by killing it, or driving it away, or confining it 
in a cage. Accordingly death, transportation, and seclusion are the appro- 
priate means of eliminating from society those members whose organisa- 
tion unfits them for social life, and of purifying society by an artificial 
process of selection. Obviously, however, the process of ‘ weeding” is 
incomplete so long as criminals are allowed to propagate their race, 
Accordingly the writer of the essay referred to, improves upon his teachers 
by the perfectly logical suggestion that ‘ we should be able to sterilise the 
reproductive microbe and prevent the ovule from developing.” 

The doctrines of the Italian school further involve a great simplifica- 
tion of the duties of the criminal authorities. In the first place, all 
puzzling questions as to the responsibility of the accused, his sanity or 
insanity, are avoided. The sole question is whether he is dangerous, and 
if he is found to be so, it is irrelevant to inquire whether his condition is 
due to what is ordinarily called insanity. In the second place, there are 
certain physical characteristics, such as the capacity and shape of the 
cranium, the colour of the hair, the form of the ears, nose, and hands, the 
composition of the urine, which enable an expert of the Italian school to 
recognise and identify a member of the criminal classes, and even to point 
out the particular kind of crime to which he is addicted. The result of 
this theory, if it be true, will be the transfer of the duties of judges and 
juries to anthropological experts, and there seems no reason why they 
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should wait to exercise their functions until a crime has been committed. 
A system of preventive elimination will in time abolish criminality. 

The tendency of Determinism is to obscure the distinction between 
sanity and insanity. If there be no such thing as moral responsibility, 
and if the only object of criminal law be the protection of society, without 
any regard to the deserts of the individual, it follows that all dangerous 
persons are equally amenable to the law, whether they be sane or insane. 
Accordingly, the Italian anthropologists would treat the insane as criminals. 
Other Determinists, belonging to a more merciful school, go to the opposite 
extreme, and would treat all criminals as if they were sick or insane. 
They are shocked at the injustice of applying punishment to one who is 
not a free agent, and they demand that punishment should be replaced by 
treatment in an asylum. 

These and many other kindred theories, involving the reformation of 
the whole criminal law and the abandonment of all the notions concern- 
ing legal and moral responsibility which have hitherto prevailed, are 
promulgated by their respective authors with the greatest dogmatic 
certainty, and they have received a certain measure of support from 
practical jurists. This fact amply justifies the elaborate and minute 
criticism to which these novel opinions are subjected by M. Proal, and 
also the full statement which he gives of his own views as to the nature 
and causes of crime, and the theory of punishment. The general character 
of the author’s opinions has been already indicated. It is only necessary 
to add that though a staunch believer in free will and moral responsibility, 
he does not overlook the physical side of human nature, and that he is 
ready to give due weight to those physical and social causes which, by 
influencing human conduct and character, diminish moral responsibility 
without abrogating it. His observations are often pointed by a reference 
to some apposite case which has come within his own experience, and by 
quotations from the highest authorities of antiquity and of modern times. 
M. Proal’s work will be read with pleasure and profit not only by lawyers 
but by all who are interested in social science. The style is always clear, 
and is sometimes eloquent. The chief fault of the book is the want of 
an index. 

WILLIAM CAMPBELL. 


A Digest of Decisions in Scottish Shipping Cases, 1865-90, with Notes. 
By Witiiam Georce Brack. Edinburgh: Wa. Green & Sons, 1891. 


Mr. Black is already favourably known to legal readers through his 
handy little volumes on Parochial and County Council law, and this, his 


latest work, cannot fail to add to his reputation as a careful and interesting 


writer. The digest is a more ambitious effort than either of his previous 
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ones, and it is moreover noteworthy as being practically the first contribu. 
tion from a Scottish source professing to deal exclusively and specifically 
with merchant shipping law. The book is nominally a “digest or review 
of the cases affecting shipping which have been decided by the Court of 
Session during the last quarter of a century,” and its purpose is declared to 
be “to bring together the numerous judgments of the Scottish bench, with 
notes as to relevant English cases.” Such a statement, however, does 
scanty justice to the scope of the book. For Mr. Black has contrived so 
to annotate and arrange his cases as really to present us with a readable 
and consecutive account of various branches of shipping law. 

The first two chapters treat of the corpus of the ship and of the rights 
and duties of those connected with her as owners, ships’ husbands, security 
holders, masters, or seamen. The third, the most important chapter in the 
book, treats of the position of those standing related to the ship as 
charterers, freighters, consignees, or endorsees of bills of lading. These 
three chapters and the last—on arrestment evidence and foreign law— 
exhaust the portion of the book to which the appellation “ Digest” is in 
any way appropriate. The intervening ones are really interesting mono- 
graphs on the branches of maritime law indicated by their titles—collision, 
salvage, certain aspects of insurance, and ports and harbours. 

So far as one can judge by a cursory examination, the cases cited are 
reported with a general accuracy almost surprising in view of the frequent 
importance of very trivial circumstances ; while the scrappyness not infre- 
quently incident to such reports is avoided by means of very well chosen 
quotations from the opinions of the various judges. The introductory 
paragraphs, indicating the author’s conception of the principle which the 
cases go to establish, serve to give connection in reading. As instances of 
well reported cases we may cite White v. Munro and Walker, Donald & Co. 
v. Birrell & Son (commission) ; Barr v. Shearer and Ross v. Duncan (lien 
for repairs); Zhe “ Kremlin” v. The ‘ Mikado” (ship’s husband) ; The 
Lord Advocate v. Grant (injuries to seamen) ; The “ Victoria” (clean bill 
of lading); and The “ Truth ” (effect of bill for goods not actually on board). 
The most exhaustively treated single case is that of the “George Moore” (Del- 
aurier v. Wyllie, 17 R. 167), which is alluded to on at least four separate occa- 
sions. Unfortunately, however, the statement of the facts given on p. 63 
is inaccurate and misleading, conveying as it does the impression that in 
chartering the ship to convey the coal to France the Glasgow firm were 
acting as agents for the pursuers. Both the rubric and the opinions 
are clear that they chartered the vessel as principals on their own behalf, 
to enable them to carry through a contract which they had entered into 
to sell and deliver the coal in France. The point is important, as it was 
to the utter absence of any such agency that the pursuers owed their success 
of the main point. 

In such a book it is, of course, to be expected that many of the reports 
should be mere transcriptions of the rubrics, but the author has here been 
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successful in so editing them as to avoid the elliptical and awkward style 
not unfrequently characteristic of these. In one case, however, that of 
The Great Northern Steamship Fishing Company v. Edghill, reported on 
p. 52, not only is the construction rendered confused by the plural “ ship- 


owners” being printed for the singular, but the much more serious error 
is committed of quoting either too much or too little of the rubric, in such 
a way as to give an inaccurate impression of the effect of the judgment. 
As the next clause would have shown the point as to the claim not 
exceeding £10 was merely incidental to the procedure adopted in that 
particular case. But the decision, so far as it is authoritative at all, is 
authority for the general proposition that, irrespective of the amount 
claimed, proceedings cannot be taken to recover such damages otherwise 
than by forfeiture. 

Mistakes of the nature of printer’s blunders may be detected here and 
there, but for the most part they are not of much importance. To this 
class, however, we must surely refer the omission of some words which 
mars the introduction to the otherwise admirable section on the ‘“ Negli- 
gence Clause.” 

Mr. Black has not been at all niggardly in the matter of references to 
English and American cases, several of the former being cited at length. 
Lord Esher’s remarks on the meaning of “lay days,” &c., in .Vielsen v. 
Watt, and Lord Stowell’s admirable exposition of the rules of responsibility 
for collision in The Woodrop Sims case, are companion instances of the 
advantage of this; while the quotation from Sir Matthew Hale, which 
opens the chapter on “ Harbour, &c.,” is quaint, interesting, and apposite. 

The author’s comments, sometimes of considerable length, on the more 
important cases are instructive, and while one may not quite agree with 
Mr. Black on every point, his views must at least claim the consideration 
due to the opinions of one who has a thorough grasp of his subject. 

It only remains to be said that if the hope expressed in the preface 
that “the volume will be found useful not only to lawyers but also to the 
whole mercantile community” be not amply realised, the blame will 
certainly not be the author’s, 

J. RoBerTon CuristTIe. 





Wotes on Decided Cases. 


Sale of Stolen Goods—Market Overt.—The facts of the sensational 
trial, Osborne v. Hargreaves, at the close of last year are so fresh in the 
recollection of the public that it may be interesting to refer to the prelude 
to that case (Hargreave v. Spink, Q.B. Div., Nov. 2, 1891), for the 
purpose of contrasting the English and Scots law regarding the 
sale of stolen goods, and of noting two points that were raised in the 
doctrine of market overt. The plaintiff in the action, owner of the 
jewellery, sued the defendants, jewellers in the city of London, for the 
recovery of the jewels stolen from her and sold to them, as they alleged, in 
market overt. By the ancient custom of the city of London, all shops in the 
city are market overt ‘for such things as the owner professes to trade in,” 
and that on every day except Sunday. It was proved that the defendants were 
bond fide purchasers of the jewels under circumstances which would entitle 
them to keep the stolen property if the sale to them was made in market overt; 
but as to the last point, it appeared that the person who brought the jewels 
was conducted through the shop to a show-room upstairs where the bargain 
was completed. On these facts, Mr. Justice Wills gave judgment for the 
plaintiff, holding that the sale was not one in market overt, because it was 
not effected in a shop—i.e., as the old authorities clearly lay down, in a place 
open to the public without special invitation and where goods are publicly 
exposed for sale. He, therefore, found it unnecessary to decide the more 
difficult question raised in this as in several previous cases, and still 
undetermined—whether a shop in London is market overt for sales ¢o the 
shopkeeper, as well as by him within the line of his trade ; but he expressed 
an opinion against the extension of the privilege to the case of persons 
bringing goods casually and offering them for sale to a dealer, on the 
simple ground that such sales do not equally require protection, the 
circumstances, in general, being sufficient (as they certainly were in 
the present case) to put a prudent buyer on his guard against fraud. 

It should be remembered that an important qualification of the security 
of the purchaser in open market is imposed by the statutory rule, which is as 
old as 21 Henry VIII. c. 11, and which after being more than once re-enacted 
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is now contained in 24 & 25 Vict. c. 96, to the effect that where goods have 
been stolen or wrongfully obtained from the owner by felony or mis- 
demeanour, and where the offender is prosecuted to conviction, the 
property of the goods revests in the owner, notwithstanding any inter- 
mediate dealing with them, whether by sale in market overt or otherwise. 

The English rules as to market overt have never been recognised or 
adopted in Scotland or America. By Scots law a vitium reale attaches 
to stolen property, which is not purged to any extent by a sale in open 
market. The owner is not barred from following the stolen property into 
the hands of a bond fide purchaser. The vitium remains unaffected til] 
the property returns to its original owner. In Zodd v. Armour, 9 R. 901, 
where the sale of a stolen horse in open market in Ireland, subject to 
certain formalities, was upheld, Lord Justice-Clerk Moncreiff remarked, 
“T think our system of a vitiwm reale which can never be removed, 
attaching to stolen property, is preferable to that obtaining in England 
and Jreland, of which, indeed, I consider this litigation a convincing 
illustration.” 

The only thing in Scots law resembling market overt was the case 
of a sale of grain in bulk (not by sample) in a public market (such 
as a corn exchange) upon a market day, which, according to the law laid 
down by the House of Lords in Dunlop’s case, 4 W. & S. 420, and con- 
firmed in Barns, 2 M. 1119, had the effect of excluding the landlord’s 
hypothec for rent. And Lord Deas said in the latter case: ‘‘ The expression 
‘market overt’ is not an expression used in our law, and cannot be taken 
as synonymous with our phrase of ‘ public market.’ ” 

The question between the English and Seotch systems is too large a one 
to discuss incidentally. It is enough to note here that the English rules on 
this subject are embodied n sections 25-27 of the Sale of Goods Bill; and 
if, as some desire, that bill is to be made applicable to the United Kingdom, 
the peculiarities of Scots law will require to be safeguarded on this, as on 
a multitude of other points. 

J. MACKINTOSH. 


Bastardy—Rights of the Mother of an Illegitimate Child. —Last 
summer, the House of Lords decided two cases, in which the main question 
involved was as to the rights of the mother of an illegitimate child. The first 
of these cases, Clarke v. The Carfin Coal Company [1891], A.C. 412, 
was an appeal from the Second Division of the Court of Session, upon 
the question whether an action of solatium and damages lies at the instance 
of a mother for the death of her bastard child. The Second Division 
held that the mother had no title tosue, on the authority of Weir v. Coltness 
Iron Company Limited, 16 Ret. 614, which was thus practically the judg- 
ment submitted to review in the appeal. The principles regulating the 
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title to sue in such cases were diseussed in KHisten v. North British Railway 
Company, 8 Macph. 980, where the Court dismissed an action by two 
sisters in respect of the death of a brother on whom they were dependent, 
Lord President Inglis there laid it down that the right to claim in such 
actions depended “ partly on nearness of relationship between the deceased 
and the party claiming on account of his death, and partly on the existence 
during life, as between the deceased and the claimant, of a mutual obliga- 
tion of support in case of necessity.” These two tests were practically 
accepted by the House of Lords ; and, on the ground that neither of the two 
conditions was fulfilled in the case of a mother and her illegitimate child, 
the appeal was dismissed. For by nearness of relationship his Lordship could 
only have meant nearness of legal relationship. From the natural relation- 
ship between a bastard and his parents there result none of those civil 
effects, which arise out of the relation of a legitimate child to his parents, 
Thus the illegitimate child has, in intestacy, no right of succession to his 
father or mother; he cannot inherit from anyone through them; and, 
should either parent bequeath property to him, he pays the highest rate 
of legacy duty. In short, the bastard, being in the eye of the law a 
stranger to his parents, the test of nearness of relationship has no applica- 
tion to his case. 

The second test put by the late Lord President—the existence of a 
reciprocal obligation between the parties to aliment each other—causes 
greater difficulty. For, in the recent case of Samson v. Davie, 14 Ret. 
112, it was held by the Second Division that there did exist such a mutual 
obligation of support between a bastard and his parents. The actions of 
Weir and Clarke were the natural result of this decision ; for it was not 
unreasonably surmised that, if a bastard was recognised as a child for the 
purpose of imposing upon him an obligation to maintain his mother, 
the Court could not refuse so to recognise him, when the mother sought a 
solatium for his death, in circumstances which would have given her a 
right of action, if he had been legitimate. The refusal, indeed, to admit 
a right in the mother to make such a claim created a state of law 
so arbitrary, that it was felt that the two decisions, in Samson and 
Weir, could not stand together. The authority of the decision in 
Samson v. Davie, weakened from the first by the strong dissent of 
Lord Young, and not increased by his Lordship’s statement (in his 
opinion in Weir's case) that the parties to Samson’s case, on an appeal 
being taken to the House of Lords, had settled that case upon the 
footing that the judgment should be held as reversed, may be con- 
sidered now finally shattered by the adverse comment to which it has 
been subjected by Lords Watson and Selborne. Lord Watson, in his 
analysis of the authorities, found not a single case, before Samson v. 
Davie, in which it was held that a bastard was under an obligation to 
support his parents; nor, with the exception of a passage in the MSS. 
lectures of Baron Hume (quoted by Lord Fraser, Parent v. Child, p. 123), 
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could any authority in support of such an obligation be found in the text- 
writers. The majority of the learned judges in Scotland, in deciding Samson 
y. Davie, placed great reliance on certain passages in the Corpus Juris, 
which undoubtedly bear that a mother and her bastard child are recipro- 
cally bound to support each other ; and the decisions of the Sheriff-Courts of 
the country in this matter have also been in conformity with the Roman 
law. The department of Roman law, however, dealing with the family 
relations, never, even in the Justinianian era, had much in common with our 
own; and it is not surprising that the House of Lords should have refused 
to regard it as, in itself, a sufficient authority for the doctrine of the 
existence of such a mutual obligation of support between a bastard and his 
mother. The second test put by the late Lord President thus fails equally 
with the first, and the law of Scotland on the subject may be now held to 
be settled in conformity with the law of England. This latter, however, is 
wholly statutory, depending, as it does, on Lord Campbell’s Act, under 
which there is no right to recover at the instance of a natural parent 
against a person who has caused injury to the bastard child of that 
parent, 

In Barnardo v. M‘Hugh [1891] A.C. 388, the second of the two 
cases above referred to, the House of Lords decided that, in appointing a 
guardian for a bastard child, regard must be had, in equity if not in 
strict law, to the wishes of the mother. This decision, however, gives no 
support to the proposition that the rights of such a natural mother are the 
same as those which a father possesses in regard to his legitimate children. 
The doctrine of the common law, which gives no right of custody whatever 
to the mother, was concisely, if somewhat bluntly, indicated by Maule, J., 
in an old case, when he asked, “ How does the mother of an illegitimate 
child differ from a stranger?” However, now that the Courts exercise an 
equitable as well as a legal jurisdiction, it appears that, while no absolute 
rule can be laid down, there are two principal considerations, which will 
weigh with the Court in determining the guardianship of illegitimate 
infants. In the first place, there is the primary consideration of what is 
best for the welfare of the child; in the second place, the wishes of 
the mother and putative father of the child will be consulted in all 
cases, provided only that the fulfilment of such wishes is not likely to 
prejudice the child. The law on the point, as thus settled in England, 
is quite in accordance with the practice of the Scottish Courts. 

During the discussions reference was made, both by the bench and at 
the bar, to the possible effect which the state of the law on this matter 
might have in increasing or decreasing illegitimacy. This aspect of the 
subject is not a new one, for the same idea is observable in the quaint 
remark of the Scottish Bench, in a case in 1692, to the effect that 
“bastards are unlawful productions which are not to be encouraged ” 
(Vide Ker v. Tutors of Moriston, Morr. Dict. 1363). At. first sight, 
indeed, it might appear an idle fancy to set down a remote expectation of 





100 THE JURIDICAL REVIEW. 


pecuniary advantage, as a cause which might tend to increase the propor. 
tion of illegitimate births. Those, however, who are acquainted with the 
history of the English Poor Law, will hesitate before dismissing such a 
notion as altogether illusionary. It is well recognised that the system of 
Poor Law legislation in vogue in England during the early years of the 
century, under which the allowance granted for illegitimate children was 
as great as, if not greater than, that given to those born in lawful wedlock, 
had most disastrous effects on the morality of the rural districts of the 
country. “In many rural districts,” writes Miss Martineau, in her 
History of the Peace, “it was scarcely possible to meet a young woman 
who was respectable.” “It may safely be affirmed,” say the Poor Law 
Commissioners of 1831, “ that the virtue of female chastity does not exist 
among the lower orders of England.” The decisions of the House of Lords, 
in these recent cases, thus seem to be in accordance with public policy no 


less than with sound legal principle. 
J. M. Irvine. 


Trust-Deed for Creditors—Surplus—Radical Right.—Smith v. Cooke, 
L.R. [1891], A.C. 297.—“ The partners in a business, by a deed reciting the 
inability of the firm to pay their creditors, assigned the business and pro- 
perty of the firm to trustees upon certain trusts for the benefit of the 


creditors of the firm. The deed contained no provision in the event of 
there being a surplus. //eld, that upon the natural and true construction 
of the deed, there was an absolute disposal of all the proceeds to be 
realised for the benefit of the creditors, and that no resulting trust for the 
benefit of the assignors could be implied.” 

This is the rubric of a House of Lords judgment, and to Scots lawyers 
is, indeed, startling. Surprise is enhanced on observing that it reversed 
the unanimous and confident judgment of the Court of Appeal in 
Chancery, composed of Lords Justices Cotton, Bowen, and Fry, though it 
restored that of Justice Kekewich. Cotton, L.J., said that, though differ- 
ing from that judge, he did not himself feel any doubt on the subject. 
Bowen, L.J., said: “Had it not been for the judgment of Mr. Justice 
Kekewich, whose experience I respect, I also should have said that I have 
no doubt on the subject;” and Fry, L.J., declared that he was giving 
effect to the plain and obvious intention of the deed. Nevertheless, the 
House of Lords unanimously reversed the reversal, Lord Halsbury, however, 
confessing to having entertained considerable doubt at the commencement 
of the argument. But Lord Herschell gave a rejoinder to Bowen, L.J., by 
saying: “but for the sincere respect which I entertain for the opinion of 
the learned judges of the Court of Appeal . . . I own that I should have 
thought the matter free from difficulty.” Lords Macnaghten, Field, and 
Hannen added the weight of their names to the reversal. It is to be 
regretted that Lord Watson was not one of the Court. 
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The case turned upon the absence of the usual clause directing the 
trustee, after payment of the debts, to denude of the trust, and account for 
and pay over any surplus to the debtors. But the deed, which was dated 
in 1876, was avowedly, and on the face of it, a trust-deed for behoof of the 
creditors of the firm, and their debts were set opposite their respective 
names in a schedule annexed. The partners, the trustees, and the credi- 
tors were parties to the deed, which recited the inability of the debtors to 
pay their creditors in full. It then assigned to the trustees the business 
and property of the firm to hold upon trust that they should, at their dis- 
cretion, either carry on the business as long as they should think fit, or 
immediately, or at any time, sell or dispose of it and the other premises, 
and from the profits, if carried on, or from the proceeds, if sold, meet the 
trust expenses, and “pay and divide the clear residue” among all the 
creditors of the firm, ‘in rateable proportions according to the amount or 
their several and respective debts.” The trustees were appointed attor- 
neys of the firm, to recover its assets, and sue or compound therefor. 
Power was also given to the trustees to pay in full, or settle with creditors 
under £30. In consideration of the assignment the partners were released 
from all claims in respect of the partnership. The document bore a deed 
stamp (10s.) ; not a stamp applicable to a sale and transfer. 

The business was carried on from 1876 to 1885, when a large part of 
the assets was sold to one of the creditors. Thereafter, an action was 
raised by a partner, and an executrix of a deceased partner, alleging mis- 
application of the funds, and demanding an accounting with the trustees, 
alleging that the funds were sufficient to pay 40s. per pound. The ques- 
tion of law was first dealt with—viz., whether the plaintiffs had any right 
to call the trustees to account, and, as above stated, it was decided in the 
negative. 

The Lord Chancellor held that the deed expressed the intention of the 
parties, and gave the debtors no right to any accounting or to any 
possible surplus. Lord Herschell’s ground of judgment was that there 
could only be a resulting trust if the whole estate were not disposed of, 
but where, as here, the deed disposed of the whole estate by dividing it 
among the creditors, there was nothing for the trustees to hold for the 
benefit of the debtors. This was the result according to “the natural 
construction of the language,” and the Court could not alter the words and 


insert another provision, The deed might have contained a trust for 


creditors and a further trust of the surplus for the debtors, but it did not. 
“The duty of the Court is to give the natural meaning to the language of 
the deed, unless it involves some manifest absurdity, or would be inconsist- 
ent with some other provision of the deed, and would, therefore, be con- 
trary to the intention of the parties, as appearing upon the face of the 
deed.” But does it not involve the manifest absurdity that creditors are 
to be paid more than 20s. per pound of their debts, an absurdity which 
it would require very clear language to establish asthe deliberate meaning 
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of commercial men? ‘The opposite view was as succinctly put by Bowen, 
L.J., thus: — ‘Reading this deed by one’s ordinary natural lights, 
I cannot doubt that it was simply intended to mean assignment for pay- 
ment of debts, and that there was implied in it a resulting trust to the 
assignors when the debts were fully paid.” 

With all possible deference the judgment betrays a bondage to the 
letter and a sacrifice of the spirit which are singularly out of place in con. 
struing a mutual deed. They seem to have forced Lord Macnaughten into 


the position of explicitly denying the trust for creditors altogether, He 


vives his judgment in a single sentence. ‘On the language of this 
particular deed I am of opinion that the assignors divested themselves of 
all interest in the property for the benefit of their creditors, not that they 
put the property in trust for a special and limited purpose, but that they 
abandoned it, and gave it up altogether. Therefore, I am of opinion that 
there can be no room for any resulting trust.” But surely more violence 
is done to the language of the agreement by reading the trust out of the 
deed, than by reading the radical right into it. The law of Scotland is 
clear and emphatic that a trust for creditors is a mere burden on the 
estate, and that the radical right remains with the debtor. Campbell v. 
Edderline’s Creditors (1801), 1 Ross, L.C. 458; Gilmour v. Gilmour 
(1873), 11 Maeph. 853; Marquis of Huntly v. Earl of Fife (1887), 14 R. 
1091. Nay, even where there is a divestiture in favour of the statutory 
trustee in bankruptcy, the radical right revives when the trustee is dis- 
charged ; indeed, it may be successfully asserted in reference to any 
particular subject, if the trustee declines to claim it :— Whyte v. Murray 
(1888), 16 R. 95. But, of course, if there be no trust or burden there is 
no room for the doctrine of radical right. 

As the judgment appears equally applicable to Scotch as to English 
trusts for creditors, it is a solemn warning to law-agents north of the 
Tweed not to forget the reversionary clause. It is found in all the style 
books, and does not seem to have been omitted in any reported case where 
the doctrine of radical right was canvassed. With careful conveyancers 
therefore, the decision may not after all do much harm. 


J.C L.. 


Reparation—Volenti non fit injuria—In a former note (Vol. I. 
p. 423) it was pointed out that the House of Lords in deciding the case of 
Membury v. The Great Western Railway Company, 1889, 14 App. Ca. 
179, had left open the question as to the limits of the application of this 
maxim. The point was again raised in the case of Smith v. Baker & Sons, 
decided by the House of Lords on 21st July, 1891, A.C. 325. Here the 
workman, who claimed damages for personal injury, admitted that he was 
aware of a danger to which he was exposed, arising from a defective 
system in another department of the work. The majority of the law 
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lords, following what appears to be the necessary result of the previous 
decisions, decided that the question is one of fact and not of law; and that 
the mere fact of his knowledge did not preclude him from recovering 
damages. Lord Bramwell dissented, on grounds which he has consistently 
maintained in all the judgments which he has delivered on this subject 
His views are in conflict with those of many eminent judges, and the point 
of difference is that he gives much greater weight to mere knowledge. 
The answer to his view appears to be that logically it would lead to the 
conclusion scienti non fit injuria. If we are to stop short of this end, it 
is evidently better that Courts and juries should be unfettered in their 
consideration of all the facts connected with the alleged consent to under- 
take the risk. Lord Bramwell’s view tends to make the decision a rigid 
mechanical one of law—a tendency directly contrary to the current of 
modern authority. On the other hand, the law, as now settled, encourages 
speculative litigation, in the expectation that an ingenious argument may 
snatch a verdict from a sympathetic judge or jury, which the superior 
Courts will refuse to disturb—a dubious advantage to workmen as a class. 
It is surely time that the Legislature should discard fictions of negligence 
and liability, and should devise some scheme of insurance including 
injuries done to a workman even by his own negligence. 
W. G. M. 


English Liquidations— Landlord’s Hypothec and Arrestment in 
Scotland.—The imperial character of the Companies Acts, by which the 
peculiar rights and remedies that prevail in one part of the Kingdom are 
recognised and enforced by the Courts of another, has recently received 
interesting illustration in the English Courts. Thus, in the case of 
Wanzer Limited,(a) which was an English Company and tenant of an 
urban subject in Scotland, sequestration for rent instituted after a wind- 
ing-up order, and for the purpose of securing rent about to become due, 
was found null under the 163rd section, because begun without leave 
of the Court under the 87th section. But as by the law of Scotland 
a landlord there has by hypothec a security for accruing rent, he was 
found entitled to obtain the leave of the Court of Liquidation in England, 
and to sequestrate for rent, for the purpose of making his Scotch remedy 
eflectual in the English liquidation. 

Again, in the Queensland Mercantile and Agency Company,(b) which 
was a colonial company in liquidation in Queensland and England, an 
arrestment of a call due by shareholders resident in Scotland, on the 


dependence of an action raised in Scotland against the Company before it 


went into liquidation, was held effectual. The action was, in the first 


(a) [1891] 1 Ch. 305. 
(d) [1891] 1 Ch. 536, Affd. 8 Times’ Reports, 177 ; also 15 R. 
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place, restrained by an order of the Court of Liquidation, without pre- 


judice to the security, if any, obtained by using the arrestment. There. 
after, the creditor’s claim having been established in the liquidation, it 
was held that a preference had been secured by the arrestment over holders 
of debentures which formed a charge upon uncalled capital, in respect that 
an arrestment was equivalent to an assignment intimated at the date of 
the arrestment, and was, by the law of Scotland, preferable to such a 
debenture. It was observed on the bench that the right of those who had 
acquired an unexceptional title, and had recovered the property according 
to the law of the country where it was found and arrested, could not be 
defeated by showing that if the property had been elsewhere the title of 
another creditor might have been preferable. 


J.C. L, 
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THE ARCHIVES OF THE HIGH COURT OF 
JUSTICIARY. 


II].—TuHer Books or Court—continued. 


WwW propose to give in this article as another illustra- 
tion of the curious material to be found in the 
Records of Justiciary, an account of the case of The King’s 
Advocate, Macgill of Nisbet v. The Maister of Lindsay 
and Others (April and May, 1586), one of a very singular 
kind, and unique in the history of the law of Scotland. It 


was of course a matter of continual occurrence that Lords of 
Regality repledged to their own private Courts from the 
Courts of the King’s Judges, residenters in their Regalities. 
Sometimes this was done under the pretence of trying 
them, whilst it was really intended to secure their escape 
from justice. This repledging was a quite common exercise 
of an undisputed legal right. But this case of The Maister of 
Lindsay is unique in so far as the Bailies depute of three 
distinct regalities compeared in the “auld Tolbuith,” mag- 
niloquently called “the preetorium” of Edinburgh (then 
presided over by a “ great and mighty potentate,” the Earl 
of Argyll and Lord of Lorn), where they repledged four of the 
prisoners, and thereafter within the High Court of Justiciary 
itself formed a special Regality Court, found that the indict- 
ment of the King’s Advocate could not be sent to an assize, 
and triumphantly carried off their friends in the teeth of the 
King’s Judge, Justice-Depute Graham of Hallyairds. 

In January, 1586, a social cyclone was raging in the “auld 


toon” of Pittenweem. What was the origin of this outbreak 
VOL. IV.—NO. 2. I 
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we cannot, from the disappearance of the letters of dittay, 
clearly determine. But it must have been something import- 
ant, for when Scott of Abbotshall went in all the pomp of 
heritable bailiedom, on the eighth of January, being the 
“ heid court ” day of Pittenweem, to that “ toon,” which was 
the “heid” burgh “ whair Court was usit to be halden,” 
instead of being received with feudal ceremony he was met 
in hostile fashion, if the pleadings are to be believed, by 
no fewer than a thousand “ men of weir,” with “straik of 
drum, sound of trumpit, and banners displayit,” who “ closit 
the toon” against him. How the little place could produce 
a thousand “men of weir” it is difficult to ascertain, not 
to speak of the expense of the military equipments, and the 
drums, trumpets, and banners. But whencesoever they 
came, the important fact is that they were actually there, and 
Scott, Heritable Bailie of Regality, had nothing for it but 
to retire. But not for ever. All the Regalities were struck 
through his person, and the aristocracy and squirehood of 


Fife arose in arms. ‘The “county” was convoked and 
‘‘rasit,” and on the 26th January the adherents of the 
Bailies marched upon Pittenweem. It portended bad 
weather for the “men of weir” that their foes were in 
possession of something more formidable than drums and 


’ 


trumpets—viz., “long culverins,” a kind of cannon ; “ dags,” 
pieces of artillery that were fired from the arm, and “ hag- 
buttis” and ‘‘pistolettis.” The insurgents seem to have had a 
very reasonable unwillingness to look into the muzzles of 
these machines, and there appears to have ensued a general 
scatter, and the victorious regality men marched into the 
“toon,” and not only besieged a person of the name of 
Andrew Strang, probably a conspicuous hostile leader, in 
his own house, and, as the “ King’s Advocate” maintained, 
committed hamesucken upon him, but even “assaiged” 
the Commendator of Pittenweem himself within the very 
Place of Pittenweem.” 

The young King probably knew personally all the persons 
engaged in the “bruilzic,” and had no doubt hunted and 
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feasted with them on his visits to Falkland; but it was 
impossible for him to overlook what was almost civil war 
waged so close to his own palace. Accordingly, ten of the 
chief culprits were summoned to compear in the High Court 
of Justiciary to answer for illegal Convocation and Hame- 
sucken. 

“The Maister of Lindsay,” by virtue of his rank, 
had the honour of occupying the first place in the dock 
—if there can be said to be any honour in such a 
position—then Inglis, of Tarvat; next Scott, of Abbots- 
hall, Bailie of the Regality, the “head and front of the 
offending ;” after him, followed in succession, Balmanno, 
of Balmanno; Durie, yr. of Durie; George Durie, designed 
“fader bruder of Durie, yr.;” Maister David Auchmewtie, 
Advocate in St. Andrews ; Lumsdain, of Airdrie; Ramsay of 
Balmonth ; and Robt. Melvile, undesigned. George Douglas, 
of Rumgawie, now Rumgally, but pronounced “ Rumgay,” 
probably a near relative of George Douglas, Bailie of Aber- 
nethy, found bail “pro omnibus.” There was something 
unique about the proceedings from the very first. There 
seems no doubt that Graham, of Hallzairdis, one of the Justice- 
Deputes, was anxious to vindicate the jurisdiction and power 
of the Supreme Court ; but there is more doubt about James 
himself, who watched the whole affair from Holyrood ; and 
Justice Oliphant who, after some delay, was brought to the 
Bench at the first diet, but never appeared again, may have 
anticipated a catastrophe, and did not wish to “fyle” his 
hands in the matter. Though the accused “offered them- 
selves” for trial on the first day, the King for some 
unknown reason would not allow the case to proceed, and 
by his express command it was continued till the 6th of 
May. On that day the panels again appeared, but without 
Robert Melville, and with an additional panel — David 
Lindesay, of Pyetstoun. 

All of the prisoners were men of mark. The “ Maister of 
Lindsay,” afterwards the famous James, seventh Lord Lind- 
say of the Byres, was of the eagle’s brood, a family rough and 
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fiery, readier with their swords than their tongues, but honest 
as steel, true to their friends, and kindhearted even to their 
foes. He was the son of Patrick, the sixth Lord, who was 
the bosom friend of Knox, and the right hand of the 
Reformers. This Patrick is famous as one of the con- 
spirators who murdered the unhappy Rizzio; he insisted on 
being the person to accept Bothwell’s challenge at Carberry 
Hill; he extorted Mary’s unwilling abdication at Loch Leven; 
and he battered the Castle of Edinburgh about the ears of 
the gallant Kirkcaldy. Afterwards, owing to his having 
pleaded unsuccessfully for his old friend Kirkealdy’s life, 
he retired in dudgeon to his mansion at the Byres, and 
ultimately, after a brief term of imprisonment in the castle 
of Tantallon, retired altogether from public affairs, and 
died at a great age in December, 1589. It was during this 
retirement that his son James, the “ Maister,” got into diff- 


culties by the affair at Pittenweem. James inherited all the 
characteristics of his family, along with their zeal for the 


Reformation, and was the fiercest spirit of all the rioters who 
raged round St. Giles’ and the Auld Tolbuith on the memor- 
able “seventeenth of November.” It may be surmised that 
the ‘King’s Advocate,” would have preferred “ the 
Maister’s” absence to his presence in the trial before the 
High Court. 

The second panel, Alexander Inglis of Tarvat, was son 
of the Inglis of that name who fell at the Battle of Pinkie. 
He died in 1594, and his son, Alexander, disposed of the 
estates to Scott of Scotstarvit, Director of Chancery, a 
distinguished statesman. Before this time the property, 
which was near Cupar, was called Inglis Tarvit, but its 
name was then changed into Scotstarvit. It afterwards 
became the property of a Mr. Rigg. 

The third panel, Scott of Abbotshall, was closely related to 
the family known as the Scotts of Balweary. Their record is 
not always creditable. In a letter from Justice-Depute Col- 
ville to Viscount Annan, dated 20th December, 1622, advising 
him to be careful in selecting Justice-Clerks, he cited as ap 
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example to be avoided, John Scott of Abbotshall, Justice- 
Clerk to James IV., “who, being struckin with a terror of 
conscience at the hour of his death for his evill carriage in 
that place, died in desperation, crying, ‘I am damned! I am 
damned !’” William Scott of Abbotshall was a successor of 
this John in the property, which lay in the parish of Abbots- 
hall adjoining Kirkcaldy, and was of £3331 value of new 
extent. On 2nd August, 1591, Sir William Scott of Brank- 
holm had got into trouble in connection with Bothwell’s 
matter, and Scott of Abbotshall found caution along with Scott 
of Balweary that the latter would leave the country within 
amonth, and not return for three years. In the same month, 
however, he himself required the same favour, and his relation, 
Balweary, had to give caution for him that Margaret Bal- 
manno should be “harmless of him.” She was, probably, 
some relation of his fellow-prisoner Balmanno, of Balmanno. 
In October, 1593, however, he was intrusted with an import- 
ant duty. The Earls of Angus, Huntlie, and Errol, had 
craved a trial for their alleged treasonable conspiracy, and 
Scott was conjoined with Chancellor Thirlestane, the Earl of 
Mar, and others, for the purpose of considering their petition. 
The Scotts have long disappeared from Abbotshall. 

Alexander Balmanno, of that ilk, is more difficult to iden- 
tify. There were two estates of that name, but neither was in 
Fife. One was in Marykirk Parish, Kincardineshire, and the 
other in Drum Parish, Perthshire, three miles from Abernethy. 
As this prisoner was repledged by the Bailie of Abirnethy, it 
is almost certain that it was the Balmanno, Marykirk, who 
was in jeopardy in this trial. In 1571, Henry Balmanno 
was “dilatit” for remaining away from the raid in that year, 
but Patrick, Lord Lindsay of the Byres, deponed that he had 
given him special license to do so. In January, 1582, how- 
ever, just four years before the Pittenweem trial, Alexander 
himself stood in a more perilous position, for he was indicted, 
with others, of “bering and wering pistolettis, lettin and 
schuttin therewith at George Auchinleck (of Balmanno), 
hurting and wounding of him thro’ the bodie,” “upon set 
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purpois, provision, auld feid, and forethocht felonie.” He 
had two counsel—Alex. Sym and Mr. Oliphant, and four 
other prolocutor laymen—two of them being his associates in 
the subsequent affair, Tarvat and Abbotshall. He was 
“fylit of umbesetting of the hie gait and passage at. the 
‘stinkand style’ of the burgh of Edinburgh (a passage nearly 
opposite the New North Church), and invaiding him (the 
said George Auchinleck), for his slaughter, and schutting at 
him with bended pistolettis maist shamefullie and creuallie 
thro’ the body, to the effusion of his bluid in great quantitie, 
in extreme danger of his life, and left him lyand for deid.” 
He was handed over to the Provost, but apparently this did 
not cure him of his love of firearms. 

Robert Durie, younger of Durie, was the son of David 
Durie, of that ilk, who was then in possession of the 
property, and was also Heritable Bailie of Dunfermline. The 
Duries came of an ancient and warlike family, who held 
the estate from the days of Alexander the Second. The 
name underwent several changes. It was Douery in 1310; 
Doure, in 1450; Dory, in 1466; and afterwards Dunie. 
Their family seat was near Leven, described by Sibbald 
as “a large, old house,” with planting and enclosures. They 
were succeeded in the estate, in James VI.’s reign, by 
the well-known Gibsons of Durie; and it is now in the hands 
of the Christies. 

Mr. David Auchmewtie, advocate, St. Andrews, was a mem- 
ber of an old and powerful family. We hear of Florentius 
Auchmuty, of Auchmuty, in 1334, and Florentius Auchmuty, 
of Hallhill, in 1555; and there were also the Auchmutys of 
Easter Fernie, and the Auchmutys of Kemback. — The 
Auchmutys intermarried with the Duries, and also with the 
Gibsons, of Durie, and the family of Balcarres. They were 
somewhat troublesome about the end of the 16th century, 
and, ten years before the Pittenweem trial, seemingly had 
feuds with the Strangs, of Kildrymmie and Balcaskie, for 
which they had to find caution to keep the peace. 

James Lumsden, of Airdrie, was descended from the 
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Lumisdaines, of Glengyrnock, who, after 1450, were styled 
Lumisdaines, of Airdrie, which was a £5 land of old extent, 
lying in the parish of Crail. The panel, James, was appar- 
ently the James who was the second son of Lumisdean, of 
Blanerne, whose brother, Robert, sold the estate in 1607. 

The Ramsays of Balmonthe, a small property in the 


parish of Carnbee, were more than once in trouble. About 
ten years before this, Robert, designed Portioner of Kyn- 


month, was ordered to find caution to keep a man of the 
name of David Tullis scaithless; and in 1600, Ramsay, 
younger, of Balmonthe, was fined sixty crowns for “ persuit 
and invasion of one Ballendo, on the streits of Edinburgh, his 
Majesty being at the time within the Palace of Halyruid- 
house.” The Ramsays disponed the estates to Mr. Robert 
Scott, writer, in 1621. In 1803, Balmonthe appears in the 
hands of General Graham Stirling, of Deuchray. 

David Lindsay, of Pyetstoun, was a cadet of Lord Lindsay 
of the Byres. Patrick, fourth Lord Lindsay, gifted to his 
second son, William, the small property of Pyetston, which 
was confirmed to him by John, the fifth Lord Lindsay, in 1529. 
William died in 1554, and his son and heir, David, succeeded 
to the estate. He was the David concerned in this trial, 
and died in 1605. Like the others, he was more than once in 
diticulties, having been, inter alia, cited before the Privy 
Council to answer for his share in the murder of Rizzio. 

With the exception of the Lindsays of the Byres, now 
merged in the family of Balcarres, none of the successors of 
the prisoners are now in possession of their estates. The 
same is the case with the cautioner, George Douglas, of Rum- 
gallie. His property passed to a family of the name of 
Thom, and is now the property of the heirs of Charles Welch 
Tennant, sometime Provost of Cupar. 

Let me now direct attention to the curious judicial pro- 
ceedings, At the adjourned dict, on 6th May, the panels 
were charged before Justice Graham, by King’s Advocate 
Macgill, with —(1) the unlawful convoking of the King’s 
lieges; and (2) with coming to Pittenweem with artillery, 
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and “assayging” the Commendator and Andrew Strang, 
“and with utheris crymes contenit in the Letters given 
in thereupon.” The letters, however, are lost, and there 
is no trace in the record of any other crymes. Now the 
struggle began in earnest. First, Durie, of Medoend, Bailie 
of Dunfermline, who had two relations in the dock, 
claimed to repledge to his own Court Scott of Abbotshall; 
then James Douglas, of Bennestoun, Bailie of Abirnethie, 
no doubt a relation of the cautioner, George Douglas, 
of Rumgawie, demanded up Balmanno, of Balmanno; 
and, finally, Inglis, of Strathend, Baillie of the Regalitie 
of St. Andrews, claimed to repledge to that Court George 
Durie and Maister David Auchmewtie. It would seem that 
the King had used the first adjournment of the trial for 
serious consideration of the matter, and his Advocate 
announced that it was his Majesty’s will that the Bailies 
present should “sit down in this place (the Court of the 
Justiciar), and presentlie try the case,” and he moved 
Justice Graham, if they declined to do so, to refuse their 
desire of replagiation. The Bailies answered that their 
authority was merely to repledge, and “they would not pass 
their bounds nor prejudge ye liberties of ye said Regalities.” 
The Justice thus confronted with the clear and unquestion- 
able right of the Regalities was glad to take refuge in 
another adjournment to give an opportunity of conciliation, 
and accordingly next day, the 7th of May, the Court again 
met, and this time the panels and the Bailies were accom- 
panied with four eminent counsel—Thomas Craig, whe 
probably stood at the head of the bar, Sir John Skene, and 
Maisters Henrie Balfour and Johne Moncreiff. 

These advocates were among the most eminent counsel of 
their day, and a word may be said about them. It is, however, 
needless to say almost anything of such well-known names as 
Craig and Skene. The former passed to the Bar in 1563. He had 
thus at the date of this trial been twenty-six years in practice, 
and had a large business both civil and criminal. He died 
in 1608. Sir John Skene passed in 1574, and had thus been 
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twelve years in practice. He was still living in 1612. Henry 
Balfour was admitted to the Bar on 12th May, 1570, and 
was thus sixteen years in practice, but although his name 
occurs frequently in cases and in processes of perambulation 
still preserved in the archives, we have not succeeded in 
ascertaining his parentage. Sir James Balfour of Pitten- 
dreich had a son called “ Harie” living at this time, and it 
is not unlikely that that accomplished schemer should have 
a son in a profession which was then the readiest road to 
fortune and influence, but there were also other Balfours who 
may have had sons of the name of Henry.(a) There are 
several processes of perambulation about the end of the 16th 
century in which the name of Henry Balfour, advocate, 
occurs, and he is repeatedly nominated to act officially on 
behalf of the Justice-Depute. He was certainly a counsel of 
high standing and had an extensive practice both in the 
Court and in the Privy Council. He acted for persons of 
distinction, such as the Earl of Arran, Lord Semple, and 
Mure of Caldwell, and he was pitted against counsel like 
Craig and John Russell. He was evidently a friend of the 
prisoners, and appeared on other occasions for Scott of 
Abbotshall, Durie of Durie, and Auchmutie of Easter Fairnie. 
When James borrowed £5120 from twenty-nine advocates, 
Henry Balfour had to pay his proportion. Mr. Johne 
Moncreiff passed to the Bar on 12th January, 1580, and had 


thus been only six years in practice as an advocate, but he 


was for many years before a Procurator in the Privy Council 
and elsewhere, and was extensively engaged as Procurator 
and Prolocutor by persons of property and distinction. 





(a) Dr. Dickson (of the Historical Department of the Register House), writes 
to the Author on 13th February last :—“I am afraid that the identification of 
Henry Balfour as to his parentage will only be arrived at incidentally in 
the course of searching for something else. David Balfour of Powis had 
a son, Henry Balfour of Thirty Acres, who is mentioned in his father’s will 
in 1581, but there is no indication that he was an advocate. Under date 
13th August, 1577, there is on record an obligation by Mr. Henry Balfour to Mr. 
Paterson, and 20th May, the same year, another deed by John Beton of Balfour 
and Mr. Henry Balfour, advocate, but no information on the point of filiation.” 
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He was brother of Wm. Moncreiff of Monereiff, and it is 
interesting to find that the Moncreiff family which in this 
century has given three Judges in succession to the Scottish 


Bench, contributed so eminent a counsel to the Scottish Bar 
four hundred years ago. The first notice of him is in 1546, 
where he protests against the estates of his sister, Janet, 
being affected by the treason of her husband Kirkaldy of 
Grange. His name appears in processes of perambulation 
in the Justiciary Records along with that of Henry Balfour 
as acting for the Justice-Depute.(a) His brother Hew was 
suspected of being accessory to the Gowrie Conspiracy, and 
Maister Johne was cited to Parliament to give evidence on 
the subject. Both Johne and Hew were present at dinner 
with the Earl in Gowrie House that day, but Johne’s evi- 
dence only went the length of admitting that he was present 
with the Earl till he heard the ery of treason. This deposi- 
tion was of course useless for any purpose of conviction. 
Johne had also to contribute his share of the advocates’ loan 
to James VI. It will thus be seen that the panels had 
secured the services of four of the best pleaders of the age. 
At the outset it became evident that matters had been 
arranged. The Justice pronounced an interlocutor in favour 
of the Bailies’ right to repledge without conditions, and there- 
upon the Bailies, “of their awin free motion,” consented 
then and there to try the four repledged persons for the 
crymes contained in the letters, who stated that they were 
“content to be so tryit.” Such an agreement in a criminal 
matter did not, however, make this extraordinary jurisdiction. 
less unlawful. Thereupon the Triune Court was constituted. 
The three Bailies “tres juncti in uno,” took their seats as 
judges ; Bannatyne was chosen clerk of Court ; an officer and 





(a) Writing on 5th January, 1892, the present Lord Moncreiff says:— 
“He (Johne) was knighted a year or two afterwards, and had become pro- 
prietor of the estate of Easter Moncreiff in 1590, and of that of Kinmonth in 
1600. . . . I knew that Maister Johne had passed the Bar, but I was not aware 
that he ever had a case” (Baron Moncreiff, 5th January, 1892). Here is another 
special illustration of the saying that a prophet has no honour in his own country. 
Mr. Johne was in reality a very busy and distinguished counsel. 
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dempster were appointed, who all took their oaths of office ; 
and the four prisoners, Scott, Durie, Auchmewtie, and 
Balmanno, were placed in the Regality dock. Counsel there- 
upon objected to the relevancy of the indictment, and main- 
tained that it was not only competent but obligatory for a 
judge to convoke the lieges, and even to use arms in the 


event of resistance to his authority. The result was that 
the Court of Regality found—as was quite expected from the 
first—‘‘ that ye matter can not be put to ye knowledge of ane 
azzize.” The four prisoners then walked out free, and the 
advocate protested for “remeid.” The victorious pleaders 
followed up their advantage with vigour. The High Court 
being now reconstituted, and the remaining prisoners placed 
at its bar, it was maintained that as it had now been 
decided that the Laird of Abbotshall “did na wrang,” the 
others, who were among his complices, “suld not be putt 
to ane assize.” The sorely-harassed Justice took refuge in 
another adjournment, but in the next diet on 9th May he 
plucked up courage, and decided that the said ‘‘ mater should 
be putt to the knowledge of ane assize.” The rest of the 
proceedings are somewhat singular. The clerk proceeded to 
impanel a jury, and two names are actually entered on the 
recorl—Monypenny of Pitmillie and George Douglas, the 
latter being apparently the person who had, as already men- 
tioned, given bail for the prisoners.(a) A third juryman 
was then called, but produced an exemption by the King from 
serving on juries, and then a fourth juryman, who also pro- 
duced an exemption. Nothing further is entered upon the 
record, except that there is a jotting upon the margin in 
these terms: “Fyffe Tertio Itineris, xvi.” As the books of 
this circuit are not extant we are unable to say what became 
of the prosecution, though we have little doubt that the 
matter would be allowed to drop, as King James would be 
only too glad to get rid of “the Maister of Lindesay ” and his 
associates in this way. 





(a) See plate, Book of Adjournal, showing the entry referred to. 
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We shall now give a notice of the ancient muniments on 
which the foregoing account has been founded. Ist, The 
original Minute of Court of the first diet of the proceed- 
ings, held on 26th April, 1586. The ink of this minute 
is somewhat faded, but, on the whole, after some practice, 
it becomes tolerably legible. It is, indeed, often extremely 
difficult at this early period to distinguish Minutes of Court 
from Books of Adjournal, as none of the books contain 
any signatures; but in this case it is clear that the docu- 
ment referred to is the original note made in Court at 
the time, as it bears unmistakable marks of having been 
written hurriedly, and stopped before the completion of 
the proceedings of the day. Thus it shows that only 
one justice, Graham of Hallyairds, at first took his seat 
on the bench, a blank being left for the name of the other 
justice ; while in the Book of Adjournal of the same date, 
Justice Oliphant is entered as sitting along with Graham, and 
therefore probably came into Court after the original Minute 
had been completed. Further, the panels are recorded in this 
document as offering ‘themselves for ane tryall,” but in 
the finished entry in the Book of Adjournal the defence 
is put upon a safer footing, and the case is declared to be 
continued until the 6th of May. But though the Minute 
is rough and incomplete, it correctly states the amount of 
caution fixed for each individual, this being entered opposite 
his name, on the left margin of the page. 2nd, The Book 
of Adjournal itself, which contains the record of four 
different diets of the High Court. The first dict is. 
the one of 26th April, already described; the neat that 
of 6th May, which includes the demands of the three 
Bailies of Regality; the therd diet, that of 7th May, 
containing the extraordinary trial before the Bailies, their 
refusal to send the matter to a jury, and the consequent escape 
of the four prisoners; and the Jast of all, that of 9th May, 
which finishes up with the Justiciary trial of the remaining 


prisoners, the sending of them to an assize, and the final 
collapse of the proceedings in the High Court. The original 
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minutes of Court of the last three diets are not now to be 
found; but that is not to be wondered at, since all that 
remains of the minutes between the years 1571 and 1590 
inclusive consists of nineteen leaves, lying unstitched within 
a single sheet of paper, and backed up in a comparatively 


modern hand, probably about the beginning of this century. 
Another loose leaf for this period was found in the strict 
search which has just been made for the productions in the 
cause under consideration. 3rd, The original procuratory 
hy David Durie of Durie, Heritable Bailie of the Regality of 
Dunfermline, authorising Wiliam Durie and James Harper, 
as his deputes, to proceed to the High Court on 26th April 
and repledge and bring back William Scott of Abbotshall to 
the “liberty and privilege” of that regality. This paper is in 
a very mutilated condition, and difficult to decipher. It 
bears beneath the principal procuratory an entry, apparently 
in William Durie’s handwriting, in these words: “The said 
William Durie declared that he had commission to repledge 
the laird of Abbotshall, but not to impedite the administra- 
tion of justice.” On the back is the title, “ Procuratory of 
Replagiation to the Regality of Dunfermline from the Justice 
Court,” apparently in a contemporary hand, and in another 
corner in more recent characters, “ Criminal Papers for my 
own use.” As Baron Hume has a short reference to this case 
in his Commentaries, and probably no other person ever saw 
it but himself, after it passed into the hands of the “ Clericus 
Justiciarize deputatus,” it is at least possible that this last 
indorsement was written either by him or on his behalf. In 
what way the original Minutes of Court and, with the single 
exception of the above-mentioned Procuratory, every pro- 
duction in the case, including the letters of dittay, which 
apparently were lengthy, have disappeared, it is now impos- 
sible to explain. Speaking of this period generally, Pitcairn, 
who makes no mention of this trial, seems to suspect 
intentional destruction of papers for some sinister purpose, 
but that can scarcely be the case with this process, as there 
was no use destroying the Minutes of Court, while leaving 
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intact the Book of Adjournal, and there could be little benefit 
in the theft or abstraction of the productions (including the 
indictment), while the Procuratory was still left, and the 
essential details were embodied in the record. 

‘lo show the appearance of the older documents and Books 
of Court there is given in the present number of this Review, 
in place of the usual frontispiece, a photograph of the original 
Procuratory of Replagiation by Durie of Durie, and also 
photographs of the only existing Minute of Court and of two 
extracts from the Book of Adjournal relating to the trial. 
A transcription of the first of these, so far as it can be 
deciphered, is appended to. this article along with the 
signatures of the principal official parties concerned in the 
case. The autographs have been reproduced in fac-simile 
and are, with the exception of that of Craig, taken from 
contemporary documents. 


CHARLES Scott. 


[The Editor of the Juridical Review records with profound regret that 
Mr. Scott died suddenly on 10th April, 1892, while he was still engaged 
in completing the revisal of this Article. Mr, Scott was a man of great 
learning and remarkable activity of mind, and a most faithful public 
servant. | 
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CONSTITUTIONAL EVOLUTION IN AUSTRALIA. 
;. 


HE birth of a nation and the formulation of a new 
political constitution cannot be regarded without 

the most profound interest by the student of history and 
sociology and the science of government. Both processes 
may be observed at the present moment going on at the 
Antipodes. Few persons, even of general intelligence and 
considerable reading, have, unless their attention has been 
specially directed to the subject, more than a very vague 
conception of what that “ Queen land of the southern seas ” 
really is. Australia is to them a geographical expression, and 
they are not very sure whether New Zealand is a town, Mel- 
bourne a territory, Tasmania a suburb of Sydney, Botany 
Bay the seat of government and wealth, or the scene of the 
predacious exploits of bushrangers and convicts. They are 
ignorant that convictism is a thing of the long-ago past 
(except as it threatens from New Caledonia, that French penal 
hell of the Western Pacific), that Botany Bay is one of the 
most beautiful watering-places in the world, that Melbourne, 
Sydney, Adelaide, Brisbane, and Perth, are cities which vie 
in population, magnificence of public and private buildings, 
commercial enterprise and municipal activity, with the 
largest cities of Great Britain or America. No longer can 
it be said that Australia is a large sheep farm or cattle ranche. 
Not only along the coast (extending as it does a distance of nigh 
9000 miles), but far in the interior by many a creek, and on 


the fairest spots of the great table-land, are numerous town- 
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ships, instinct with that alert intelligence which finds scope 
in the development of boundless natural resources. Manu- 
factures and a varied industrial occupation are transforming 


scenes which less than fifty years ago were the haunt of the 
kangaroo, and the gathering ground of the aboriginal blacks 
for their wild and weird corroborees. Hayter, the statist of 
the Victorian Government, estimates that in fifty years the 
population of the continent will be twenty millions, but even 
now Australia, with its four millions inhabitants, illustrates 
in its great cities the most advanced civilisation of Western 
Europe, while in the plains and mountain recesses of its 
interior, in its rich agricultural farms, its long-stretching 
cattle stations and sheep-runs, and in many a busy field 
where the noble metals of gold and silver are sought for 
with wonderful patience, and as wondrous success, or the 
baser, but industrially more useful, coal, iron, copper, are 
mined, you may recognise the fresh speculative energy, the 
masterful activity so characteristic of the Western States of 
America. 

From the outside the tendency is to regard Australia as a 
colony, or a congeries of colonies, the main purpose of whose 
existence is to receive the surplus population of Great Britain, 
with stray companies from Germany and Scandinavia, or to 
form the dumping ground of social and other failures of the Old 
World. Or may be it is looked upon as a reserve for the exclu- 
sive exploitation of the capitalists who centre in London, the 
money market of the world. None of the Australian colonies 
has yet reached the stage of barring its portals to arrivals | 
from Europe or America. But, with the exception of Western 
Australia, which has only a population of 40,000, and a 
territory greater than that of half of Europe, and Queensland 
with an area equal to France, Germany, and Austro-Hungary, 
which invites free settlement of agricultural labourers and 
domestic servants, immigration at the expense of the State 
has ceased to be a distinct policy of the Australasian colonies. 
Even in the youngest of the colonies, Queensland, the num- 
ber of native-born inhabitants exceeds the importees. The 
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birth-rate of all Australia is 35°22 per 1000 compared with 
32'1 in England and Wales, and what immigration is still 
maintained is being rapidly absorbed by the native commu- 
nity. ‘To the vast majority of the young of Australia, 
England, Ireland, Scotland, Germany, the birth-lands of 
their progenitors are but names in the geography, or history 
book of which, as school children, they are not des- 
perately enamoured. But they are concerned about the 
living present, the activity around them, the life which throbs 
in their townships, and is felt everywhere in the “ bush,” 
but where the newly-arrived Briton finds little else than a 
dead solitude. It seems strange that in a region without the 
legend and romance of history, with no traditions but of two or 
three brief generations, and these mostly of convictism which 
it is wisely deemed best to forget, or of the heroism of explora- 
tion, the passion of young Australia for their “ isle of conti- 
nent” should be so intense. Some have ascribed it to the 
climate—taking it all in all, the most delicious enjoyed by 
the Anglo-Saxon race, and to the glamour of the bush. 
Others to the ordered freedom of its municipal and political 
institutions. The passion exists, it is all but universal, and 
“time but th’ impression stronger makes.” At the great 
Australian Convention in Sydney, Sir 8. W. Griffith said, 
“Tam tired of being called a colonist,” and the cheers with 
which the sentiment was greeted were evidence that Australian 
nationhood had passed from a dream to a reality. In every 
colony we hear of national parties, national aspirations, 
national policy, and there is potency in the historic phrase 
with which Sir Henry Parkes thrilled Australasia a year ago, 
“Qne people, one destiny.” 

In Australia there have been at work, during the past 
fifty years, two political forees—one hiving or off-splitting, 
the other coalescing. We see these partially in operation 
even now in the United States and the Dominion of Canada. 
The new States of the West have been off-shoots of the 
East, and have been brought within the federal fold by auto- 
matic accretion so to speak. But it was different with the 
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beginnings of the original States, and with the original pro- 
vinces of British North America. ‘These were formed and 
settled from different centres, and even by different nationali- 
ties. Their government and their laws and institutions were 
dliverse. 

History proves the comparative inutility of political com- 
binations of various races, unless there be complete assimila- 
tion. The measure of the success of the American, and also 
of the Canadian Constitution, is the measure with which 
the predominating and more potent race has been able to 
absorb all the many human streams which have flowed into 
the great Western Continent. The United States have 
their negro problem ; Canada, the French-Catholic problem ; 
and so long as natural laws or social forces, as strong as, 
or more powerful than, positive enactments, prevent the 
blood-assimilation of the Negro in the States, of the 
French Celts in Canada, so long will there be at play 
influences which make for the disintegration of the Ameri- 
can Constitution, of the Dominion Compact. There is 
no race problem in Australia. It was the determination 
of the wisest and most far-seeing of her politicians— 
Griffith, Parkes, Deakin—which resisted, with a vehemence 
few in England, and even in Australia, could understand, 
the introduction of coolies from India, Chinese from 
Her Majesty’s possessions of Hong-Kong and Singapore, 
or of Polynesians from the islands of the Pacific, for the 
working of sugar, coffee, or cotton plantations, or remote 
inland squattages. Men of alien race, in an otherwise 
homogeneous State, are an ever present and prospective 
danger. It was an entirely superficial, and altogether mis- 
taken view of the question, which prompted Lord Derby 
and the pseudo-economists to say, during the anti-Chinese 
agitation in Australia, that it was a mere question of wages. 
The influx of black or yellow cheap labour would of course, 


at the outset, have depreciated the sum of the earnings of 
the white operatives. But the resistance to the Mongolian, 
Hindoo, Malay, or Polynesian invasion, arose from the inborn 
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instinct of the Anglo-Saxon for the preservation of the purity 
of the race ; it meant the nipping in the bud of all possible 
blood complications, antipathies, and feuds in the future. 
Australia is, and will remain, one in blood. The large German 
element in the immigration of the last thirty years, has been 
absorbed with a rapidity and thoroughness simply marvellous. 
The result of the commingling of the Teutonic and Celtic 
blood, acted upon by climate and environment, is the develop- 
ment of an Australian type—the men tall, above the 
European average ; muscular, spare rather than stout ; alert, 
even under the tropical sun of the north; capable of great 
endurance and self-control. It is a calumny to allege, 
as has been done, that the Australians are intemperate. A 
study of the statistics prepared for a Commission on the 
penal establishments and gaols of Queensland, of which I was 
a member, showed that only fifteen per cent. of offences and 
crimes due to drink were committed by natives of Australia. 
The drunkenness in Australia must be largely credited to 
new importations, who too frequently bring with them evil 
habits formed in older countries, or are tempted to excess by 
the sudden enjoyment of high wages. The women, fined by 
climate, generous fare, grateful fruits, and revelling in open- 
air exercise, have lithe, well-proportioned figures, and pleas- 
ing, frequently handsome, animated features. 

Governor Arthur Phillips was possessed of a prescient, 
noble idea, when, in taking possession of Australia in name 
of Great Britain, and proclaiming the foundation of the first 
colony at Sydney Cove on 6th February 1788 he said :— 
“What Frobisher, Raleigh, Delaware, and Gates did for 
America, that we are to-day met to do for Australia, but 
under happier auspices, We are here to take possession of 
this fifth division of the globe on behalf of the British 
people, and to found a State which, we hope, will not only 
occupy and rule this great country, but will also be the bene- 
ficent patroness of the entire Southern Hemisphere. How 
grand is the prospect which lies before the youthful nation!” 
Grand, indeed, but Captain Phillips could hardly have con- 
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templated that a Continent larger than Europe, would form 
a single State, governed from one remote corner by a 
centralised and rigid system of autocratic administration, 
The State which he saw with the prophet’s eye had first to 
undergo the discipline of disjunction. And this was accepted 
as the natural process by all the best men which “ the new 
Britain in another world” has produced. Men gifted with 
ordinary foresight, sixty or seventy years ago, admitted that 
the time must come when, from the parent, new colonies 
would swing off, each taking independent growth, like the 
young of the sea anemone, without injury to that which gave 
them life. 

With each new focus of local settlement there arose the 
necessity for local autonomy. Centralisation broke down. 
The wants and aspirations of the new community were 
despised, misunderstood, neglected at the seat of central 
government ; administrative control was weak, sometimes 
even corrupt. Centralisation in fact meant decay, not pro- 
gress. From the New South Wales of Captain Cook and 
Governor Phillips, there hived off in succession, New Zealand, 
Tasmania, West Australia, South Australia, Victoria, and 
Queensland. Fiji belongs to Australia, not by off-shoot, but 
by trade conquest. New Guinea is an appanage of Queens- 
land, though all the other continental states claim a share in 
the expense of her government. The parent colony and all 
her children have successively engaged in working out 
experimentally new problems in politics, and in placing on 
their trial the principles of constitutional government, ‘The 
evolution from a Crown colony to a self-governing State has — 
been generally speaking much the same in all the colonies, 
although in each there were local peculiarities interesting 
from a constitutional point of view. 

From its first settlement in 1788, New South Wales 
was ruled in the most arbitrary and despotic fashion by 
governors sent out from England. There was no check upon 
them except the Colonial Oftice in London, and as at that 
time communication was slow, and an interchange of views 
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took from fourteen to eighteen months, that check was 
nominal. Open resistance to arbitrary and too frequently 
corrupt and cruel rule was impossible. It was ruthlessly put 
down as treason, and the few prints which dared to criticise 
in the mildest phrase the proceedings of the administration, 
were suppressed and the writers punished. The rule became 
intolerable, and one governor, Captain Bligh, the hero of 
that romantic tale of the sea, ‘The Mutiny of the Bounty,” 
was deposed by a popular rising, and sent to sea in a ship 
which happened to be in Sydney harbour at the time. <A 
nilitary officer assumed the reins of government until a new 
governor was despatched from England. In 1823, the 
Imperial Parliament passed an Act granting a modified 
constitution to the Colony, under which the governor was 
assisted by a Council of seven, composed of the heads of the 
judicial, administrative, and military departments. This 
Council was afterwards enlarged to fifteen members, but it in 
no sense represented the people whom it freely taxed and 
governed with sometimes an iron hand. 

Two men now appeared on the scene, of whom it may be 
said that they were the fathers of constitutionalism in 
Australia. William Charles Wentworth was the first native 
of Australia who took a prominent part in public life. He 
had been sent to England as a youth to be educated, and 
graduated at Cambridge. Of a commanding presence, and 
ready address, he was versed in the literature of government, 
and developed a creative political genius. His associate was 
Dr. John Dunmore Lang, a Scotch Presbyterian minister, who 
migrated to Sydney in the second decade of the century, and 
pleaded in season and out of season for the introduction of 
free as distinguished from convict immigrants. | Lang com- 
bined the sturdy liberalism of his native Scotland with the 
love of representative political institutions inspired by Preshy- 
terian polity. His fearless denunciations of wrong, and 


demands for a purer government, in which the people should 
be directly represented, were important factors in the realisa- 
tion of the amended constitution of 1842. By Imperial enact- 





128 THE JURIDICAL REVIEW. 


ment the Legislative Council of New South Wales was estab- 
lished, consisting of thirty-six members, of whom twenty-four 
were elected by constituencies into which the colony was 
divided, and twelve were appointed by the Crown. — This 


incipient Parliament sat for the first time on the Ist August, 
1843, and almost immediately passed a law authorising liens on 
wool and mortgages of stock, a measure which the Home 
Government reluctantly sanctioned, and which Lord Stanley, 
then Colonial Secretary, declared to be “ irreconcilably 
opposed to the principles of legislation immemorially recog- 
nised in this country (Great Britain) respecting the alienation 
or pledging of things moveable.” Yet it is a measure which 
has proved of immense practical value in the development 
of all the colonies of Australia. 

The gold discovery of 1849 attracted a large increase of 
population, and as Wentworth said “ precipitated the colony 
into a nation.” Inspired and guided by Wentworth and 
Lang, who were both members of the Legislative Council, the 
demand of public opinion for broader and more complete 
representative institutions became irresistible. Wentworth 
introduced in the Legislative Council a Constitution Bill, 
providing for a legislature of two chambers, and responsible 
government, and it was passed in 1853, and received the 
sanction of the Imperial Parliament in 1855. It is a remark- 
able historical document, and has formed the model on which 
all the constitutions of the other Australian colonies have 
been framed. Concise and clear in laying down principles of 
government, it is not overloaded with detail, and its chief 
merit is indeed that scope is afforded for expansion along 
well-defined lines. No room is left for doubt that the 
scheme of government is that known as responsible, that 
the ministry of the day shall at the same time be the 
executive council. But it is nowhere laid down that 
Ministers shall have a seat in either House of the Legislature. 
Wentworth had an ardent admiration for the British Con- 
stitution in its latest parliamentary development, and his 
object was to copy as closely as possible that constitution 
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with its three estates of the realm—the governor being in all 
things the representative of Her Majesty, and bound to act 
on the advice of his constitutional advisers on every matter 
and detail of government and administration, which did not 
trench on Imperial concerns. ‘The Upper House was to be 
nominated by the Crown, and Wentworth carried his rever- 
ence for English precedents so far that he prepared a scheme 
of a gilded chamber occupied by a body of hereditary colonial 
peers. Very different was this proposal from the American 
Constitution, which prohibits the granting of any title of 
nobility by the United States, or the acceptance by any per- 
son holding offices of profit or trust of any “ title of any kind 
whatever from any king, prince, or foreign state.” ‘Titles have 
never flourished south of the Equator. There was little 
reverence in Brazil for the empty honour of a countship or 
marquisate even before the collapse of the Empire. It is 
sometimes said that none so dearly love a lord as Re- 
publicans. That may be conceded in the case of parvenus, 
plutocrats, and sycophants of the baser sort in all democratic 
countries, but honours not directly conferred by the people 
themselves, have few genuine admirers in either America or 
Australia. Indeed, it is questionable whether some Australian 
public men have not lost influence by accepting the distince- 
tion of Knighthood, and the Order of St. Michael and St. 
George; it is without doubt that those who respectfully 
declined the star and ribbon gained in popularity. Expres- 
sion is given to the common contempt for barren honours by 
dubbing every petty drunken aboriginal chief “ King Billy,” 
and decorating him with a brass plate as a mark of his king- 
ship. 

The Colonial peerage scheme was laughed out of court, 
nay, it was proposed that the members of the Upper House 
should be elective. The latter suggestion was warmly 
resisted by Wentworth, and a nominee House was constituted. 
Wentworth lived to bitterly regret this. The indefiniteness 
of that part of the Constitution dealing with the powers of 
the Upper House provoked that body to assert rights 
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undreamt of by its author, and never now-a-days claimed by 
its prototype, especially in regard to the amendment, as well 
as rejection of appropriation and taxation bills. This led to 
endless quarrels between the two Houses and repeated dead- 
locks. The Legislative Council was proved to be a drag on 
legislation and an obstacle to reform. Wentworth introduced 
in the Council itself, and carried by the weight of his great 
personal influence, a Constitutional Amendment Bill, making 
the Upper House elective. Strange to say the Legislative 
Assembly shelved the measure, and Wentworth retired from 
Parliament a disappointed man. 

There was, however, something to be urged for the rejec- 
tion of the bill by the Legislative Assembly. So long as the 
Upper House is nominated, the Government of the day can 
bring an dSbstreperous majority to its senses by appointing a 
sufficient number of new members to swamp them. We do 
not either defend or condemn what Goldwin Smith calls “ the 
barefaced plan by which the leader of a dominant party 
should have the uncontrolled appointment of the members of 
one branch of the legislature,” but the plan has been put in 
force in fact, or the threat to do so has served the purpose, 
and the Upper House has ceased to mutilate or resist the 
measures passed by the representative chamber. Until, 
however, by precise terms in the constitution the powers 
of the Upper House are defined so that they cannot clash 
with the exclusive right claimed by the popular chamber 
to deal in detail with taxation and expenditure, an elective 
Upper House, albeit chosen necessarily on a restricted 
franchise, and therefore not in such close touch with the 
whole body of the people, must draw more and more 
power to itself, and speedily overshadow the popular assembly. 
The policy of both parties in New South Wales now em- 
braces a reform of the Upper House by making it elective 
instead of nominee. 

The difficulties of constitutional government have been 
even greater in Victoria than in New South Wales. Port 
Philip was, shortly after its discovery in 1827, intended for 
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a penal settlement, but the officials sent there with the first 
batch of convicts actually condemned the magnificent land- 
locked bay and surrounding country as absolutely unfit for 
the support of any community, and the ships were taken 
away to Tasmania—a good riddance for the future colony, 
though it postponed settlement for about ten years. ‘Towards 
the end of 1836 adventurous pioneers in search of grazing 
country arrived at Port Philip from Launceston, Tasmania, 
and erected the first hut on the site of the present city of 
“marvellous Melbourne”—one of the great marts of the 
world, and queen city of the Antipodes. So rapid was settle- 
ment, that, in 1844, an agitation was commenced for the 
erection of the district into a separate colony. In the Legis- 
lative Council of New South Wales, no warmer supporters of 
Separation were found than Dr. Lang and Mr. Robert Lowe, 
now Lord Sherbrooke—the latter of whom uttered in debate 
the remarkable prediction that “the time would come when 
the mother country would knit herself and her colonies into 
one mighty confederacy, virdling the earth in its whole cir- 
cumference, and confident against the world in arts and 
ams.” Under the name of Victoria the Port Philip district 
became a separate colony, ruled by a Governor and Legisla- 
tive Council consisting of ten nominated and twenty elected 
members. The discovery of gold, and the rush of population 
from every quarter of the globe necessitated much cireum- 
spection in the preparation of special laws and their adminis- 
tration. But the imperfect government was unequal to the 
task. The diggers were harassed into armed rebellion, cul- 
minating in the celebrated Eureka stockade incident. The 
stockade was a rude fort held by the rebel diggers, and a 
considerable amount of blood was shed before a combined 
force of Imperial troops, drawn from the then Melbourne 
garrison, and constabulary captured the stronghold. Curi- 
ously enough, Peter Lalor, one of the leaders of the rebels, 
and who lost an arm in the engagement, afterwards served 
with great distinction and learned impartiality as Speaker of 
the Legislative Assembly of Victoria. A Royal Commission, 





132 THE JURIDICAL REVIEW. 


on exhaustive inquiry, found that “ the diggers had been 
goaded to insurrection by bad laws badly enforced,” and 
recommended the introduction of constitutional government 
on a broad franchise. 

In the following year, 1855, a new constitution was 
approved and promulgated. It provided for responsible 
government and a legislature of two chambers, both elec- 
tive, and in a year or so was amended in the direction of 
manhood suffrage, vote by ballot, and the abolition of pro- 
perty qualification for members. ‘The ship of state sailed 
smoothly enough till 1863, when a constitutional struggle 
between the Legislative Council and the Legislative Assembly 
arose, and went on with greater or less vigour, and ofttimes 
with intense bitterness for well-nigh twenty years. The root 
of the matter was the lack of precision in defining the 
powers of the Upper House. ‘The Legislative Council claimed 
co-ordinate powers with the Legislative Assembly. The latter 
said in effeet-—‘ Co-ordinate powers you may have on all 
points save on questions of taxation and expenditure of 
public funds : these are the peculiar functions of the people’s 
chamber.” ‘Oh but,” replied the Upper House, “ we too 
are representatives of the people, although elected on a nar- 
rower franchise, and it is our duty to watch over and control 
the finances of the State in block and in detail.” 

A Protectionist Government had come into power, and 
the Legislative Assembly had revised the Customs tariff in a 
thoroughly protectionist direction. The majority of the 
Legislative Council were free-traders, and they cut and 
carved the protective items in the tariff bill. This action 
developed into the all-important question of the reality of 
the absolute and exclusive right of the Legislative Assembly 
to grant supplies. The Legislative Council threw out the 
bill, whereupon the Customs duties were collected according 
to the new tariff, on the mere vote of the Assembly, until a 
new bill was passed, “tacked” to the Appropriation Bill. 
This also was thrown out by the Legislative Council, and 
money had to be raised by the Government, by arrangement 
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with the banks, in order to carry on the administration. 
Three different times, even after an appeal to the constituen- 


cies by the Legislative Assembly, the Council rejected the 


bill. Finally, however, the Council passed the Customs Bill 
severed from the Appropriation Bill, but struck out of the 
yreamble of the latter measure words inserted therein by the 
Assembly declaring the absolute and exclusive right of the 
Assembly to grant supplies. 

Again, the payment of members of the Legislature had 
been strenuously resisted by the Upper House for some time, 
and towards the close of 1877 a measure to secure this 
object was “tacked” to the Appropriation Bill, whereupon 
the Legislative Council threw aside the bill. There being no 
supplies, the whole Government machine was once more dis- 
located. ‘he Cabinet dismissed the heads of department, 
the judges of the County Courts, and Courts of Mines and 
Insolvency, the Stipendiary Police Magistrates, the Crown 
Prosecutors, and other functionaries. General dismay fol- 
lowed. ‘There was an exodus of population to the other 
colonies, trade languished, property depreciated in value, and 
it was not until the end of May, 1878, that the Council 
passed the bill for the payment of members, and an Appro- 
priation Bill, with the “tack” omitted. Goldwin Smith’s 
“)barefaced” remedy was here unavailable. The leader of 
the dominant party could not coerce the Legislative Council 
by appointing new members; first, because the number was 
strictly limited by the constitution; and second, because 
these honourable gentlemen could only be chosen by their 
electoral constituents. The deadlock was complete, and the 
obstructive Council were, in great measure, masters of the 
situation. Thus baffled, the Cabinet, with the vast majority 
of the Assembly and the great body of the people at their 
back, introduced in the Assembly a bill depriving the Upper 
House of most of its powers as a co-ordinate branch of the 
Legislature, and providing for a modified referendum on 
disputed points. Upper Houses are not prone to commit 
suicide or to emasculate their privileges, and, needless to say, 
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the Legislative Council threw this bill out. In despair, the 
Cabinet appealed to the Imperial Government, to learn their 
opinion on the alleged unconstitutional and unpractical posi- 
tion taken up by the Legislative Council. But Sir Michael 
Hicks-Beach, then Secretary for the Colonies, refused to inter- 
fere—declaring, with a wisdom not always shown by Downing 
Street, that the Colony of Victoria having been granted the 
right of self-government, it was for her to work out her own 
constitutional problems. That is what is being done. In 
1881, a reform of the constitution of the Upper House was 
accomplished ; its numbers were increased, the property 
qualification lowered, the tenure of seats abbreviated, and the 
electoral basis widened. But the reform did not touch the 
debated point of co-ordinate powers. A somewhat unsatis- 
factory solution of the difficulties has since been arrived at 
by compromise, in the shape of conferences and the formation 
of coalition governments, by which the susceptibilities of 
either House have been gingerly touched. Within the last few 
weeks, however, an assault on the very corner stone of respon- 
sible government was made, by the claim of Members of the 
Munro Government possessing seats in the Upper House, to 
hold different views from their colleagues in the Lower House, 
on a Government measure relating to ‘one man one vote.” 
So grave an outrage on constitutional practice was vigorously 
denounced, the pretension was withdrawn, and the dis- 
sentient members of Cabinet resigned. They were permitted 
to rejoin the Government, however, on the bill being dropped. 
The imminence of a general election may, according to the. 
turn of events, minimise or emphasise the importance of this 
the latest phase of the evolution of Parliamentary Govern- 


ment. 
W. Kinnarrp Rose. 
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“NTO man can have two nationalities.” It seems a strange 
£ thing at first sight that a person can have a double 
nationality, and the proposition contained in the words with 
which we have commenced this article seems so patent as to 
be almost unworthy of enunciation. Itis, nevertheless, a pro- 
position laid down in every work treating of private inter- 
national law—not so much, perhaps, for the sake of the rule 
itself, as for its exceptions. And these exceptions are very 
numerous. The most cursory examination of the laws of 
practically any two countries immediately reveals the fact 
that a great many people do as a matter of fact possess a 
double nationality. I purpose here to discuss some of the 
more important cases that arise from the conflict of the laws 
of England and France on Nationality. I shall also 
endeavour in considering these to depict as fully as possible 
the situation of children born in France of English parents— 
a situation which has been rendered of particular interest and 
actuality by reason of recent legislation in France.(q) 





(a) It should be noted that English law frankly admits the existence and 
possibility of a double nationality. Cf. Drummond's case, 2 Knapp, 29a; Wilson 
v. Marryat (Turner and Russell, p. 31, and 1 Bosanquet and Puller, p, 430; 
Forsyth’s Cases and Opinion on Constitutional Law, 1869, p. 337). French tradition, 
on the other hand, is against such an admission. D’Aguesseau in his thirty-second 
Plaidoyer said, “On ne peut étre a la fois citoyen de deux villes et cela est, 4 plus 
forte raison, vrai quand il s’agit de deux Etats.” In the Exposé des Motifs of 
Chapter I. of the Code Civil, Freilhard laid down the principle that no one can 
have two countries—-“on ne peut avoir deux patries,” and this principle has 
remained the rule of the French Government, as witness its refusal in 1848, to 
allow Lord Brougham’s naturalisation. Cf. Cojordan on Nationality, p. 14; 
Martens Nouveau recueil général de traités par Murhardt, Vol. xi., p. 436: Weiss 
Droit Int. Privé, 1886, p. 12. 
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I. Perhaps the very simplest case of all is that of an 
individual born in England of French parents. According to 
English law this individual is English, ywre soli, but French 
according to French law, gure sangwinis (Code Civil, Art. 8, 
1°). While he is on French soil, however, the British 
Government would not attempt to exercise any rights over 
him nor to extend to him any protection,(@) and the French 
Government, there is no doubt, would perforce act similarly, 
so that we may regard this individual as English in England 
and French in France.(b) Such a position, though an anoma- 
lous one, would not be in any way distressing in its results 
were it not for—(1) the possibility of war and (2) the system 
of compulsory military service which obtains in France. 

So far as we know there is no remedy for such a state of 
things—no machinery by which this individual may divest 
himself of his French nationality in accordance with French 
law. He cannot, it is submitted, become naturalised in 
England, being English already, for sec. 7 of the Natur- 
alisation Act of 1870 only applies to aliens. The fourth 


paragraph of the same section provides, it is true, for the 
case of a person with respect to whose nationality as a British 


(a) Vide a foreign office despatch dated 13th March, 1858, to the English 
Ambassador in Paris. 

(b) This is, of course, only comparatively speaking. Strictly he is English 
according to English law in whatever country he may be. To make this clearer 
by an illustration, his residence in France could not possibly preclude him from 
owning or holding a share in a British ship. 

Mutatis mutandis the rule is the same in France. For example, his will 
made in the holograph form in England would certainly be recognised by the, 
French Courts. Quaere whether it would be admitted to probate in England. 
For, in the event of war, the individual whose case we are considering would 
become or be deemed a traitor to the one country in taking up arms for the 
other, while, if he were to omit to comply with the Military Law of France he 
would be subject, of course, while on French territory alone, to the consequences 
of such non-compliance (4/ncas Macdonald’s Case, 1747, 18 State Trials, 857, 
Lee). Thus, supposing he had been brought up in England and lived there all 
his life but went over to France, say, on a matter of business or for a temporary 
visit, his French nationality would immediately assert itself dominantly—it is 
not quite correct to say he would become French, because it must be remem- 
bered he has always been considered French by French Law—and he himself 
would be instantly amenable to the rigour of the French Military Laws, 
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subject a doubt exists, but we should hesitate to say that this 
paragraph has any bearing on our example, where it is 
undoubted that the person has a British nationality. He can- 
not, we have said, become naturalised in England nor can he 
obtain his denationalisation from France—a course which we 
have known in practice to have been attempted—but unsuc- 
cessfully. His only remedy, if such it can be called, would 
be never to go to France. 

If he were a timorous person he would probably take this 
course, in which event, and for no fault of his, one country 
of Europe, and that (almost) his own, would not exist for 
him. This, of course, is a far-fetched and theoretical result. 
Practically he would go to France and run any risk there 
was, and it would not be a very great one. This notwith- 
standing, from the point of view of pure law and common 
sense, he is certainly entitled to complain. (a) 

I. If he had been brought up, and lived in France, he 
would have of course nothing similar to fear in England, but, 


curiously enough, he would have the means of changing his 
nationality by making a declaration of alienage under sec. 4 
of the Naturalisation Act of 1870, and thereby ceasing to be 
a British subject. 

II. We now propose to consider the various cases which 
arise where an individual is born in France of English 





(a) There is, perhaps, one method by which it would be possible for the 
individual whose case we are discussing—viz., the child born in England of 
French parents—to throw off his French nationality, and secure for himself the 
status of a British subject even in France. To obtain this result he would have 
first of all to make a declaration of alienage under sec. 4 of the Naturalisation 
Act of 1870. Being then according to English law a Frenchman, and an alien, 
he would be entitled to become naturalised in England, and would thus regain 
his English nationality, but would also be considered English by French law. 
The latter statement, however, is advanced with much diffidence, as it is open to 
considerable doubt (notwithstanding Code Civil, Art. 17, 1°), whether a French- 
man who becomes naturalised in England thereby loses his French nationality 
according to French law (cf. Jullien’s case, 27th July, 1859; a decision of the 
Court of Cassation, 16th February, 1875; Bourgoise’s case, 22nd May, 1890). 
Moreover, since the law of 26th June, 1889, where the individual is still subject 
to military service, the naturalisation must be authorised by the French Govern- 
ment.—V. Code Civil, Art. 17, 1°. 

VOL. IV.—NO. 2. L 
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parents. The simplest mode of treatment appears to be to 
first state what the French law is, and then consider how 
English law affects the matter. Before the law of 26th 
June, 1889, the Code Civil, Art. 9, provided as follows :— 

“Tout individu né en France d’un étranger pourra, dans 
Yannée qui suivra l’époque de sa majorité, réclamer la 
qualité de Francais, pourvu que dans le cas ot il résiderait 
en France il déclare que son intention est d’y fixer son 
domicile et que dans le cas ou il résiderait en pays étranger 
il fasse sa soumission de fixer en France son domicile 
et quil l’y établisse dans l’année & compter de I’acte de 
soumission.” ’ 

This, applied in our case, may be said to mean that an 
individual born in France of English parents could elect 
for French nationality within the year succeeding his 
majority. 

{The law of 22nd March, 1849, allowed him to elect even 
after this period where he was or had been serving in the 
French army or navy, or where he had satisfied the law of 
recruitment without setting up his extraneity as a bar. | 

An exception to this general rule was made by the law of 
7th September, 1851, which, as modified by the law of 
16th December, 1874, is as follows :— 

“Est Franeais tout individu né en France dun étranger 
qui lui-méme y est né, & moins que dans l’année qui suivra 
’époque de sa majorité, telle qu'elle est fixée par la loi 
Frangaise, il ne réclame la qualité d’étranger par une 
déclaration faite, soit devant l’autorité municipale du lieu de 
sa résidence, soit devant les agents diplomatiques ou 
consulaires accredités en France par le Gouvernement 
étranger, et quil ne justifie avoir conservé sa nationalité 
d'origine, par une attestation en due forme de son Gouverne- 
ment, laquelle demeurera annexée & la déclaration.” 

We may, therefore, sum up the French law bearing upon 
our case as follows:—An individual born in France of an 
English father is English, unless he elect for French national- 
ity within the year succeeding his majority, but if his 
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father(«) was also born in France he is French, unless he 
elect for English nationality within the same period. 

This gives us two cases for consideration :— 

1. What according to English law is the nationality of an 
individual who, born in France of English parents, has 
elected for French nationality within the year succeeding his 
majority? We think there can be no doubt that it is 
English. The doctrine of allegiance and the maxim Nemo 
potest ecuere patriam are still the common law of England, 
subject, so far as we know, to no exceptions but those con- 
tained in the Naturalisation Act of 1870, which allows an 
Englishman to throw off, or, if it is preferred, deprives him of 
his English nationality either—(1) When he becomes natural- 
ised in a foreign state (Section 6); or (2) When he makes 
a declaration of alienage (Section 4). 

Now, in our example there is neither the one nor the 
other. There is no declaration of alienage, for such a declara- 
tion must be made before certain specified English officials. 
There is certainly no case of naturalisation, which must be 
accompanied by certain conditions of residence and other 
formalities. It may be said that if an Englishman can lose 
his English nationality by naturalisation, how much more 
does he do so where he becomes not naturalised but national, 
and is considered as always having been a French subject. (b) 
We reply that an Englishman cannot by any act of his own 
divest himself of his English nationality, and renounce the 
allegiance he owes to the Sovereign, except in certain specified 
ways. The nationality conferred under Art. 9 of the 
French Code cannot in any way be assimilated to, or 
included in the naturalisation spoken of in the Act of 1870. 

It is a question not only of rights, but also of duties, and 
in such a case the « fortiori argument is of no value.(c) 





(a) Or mother—v. the Hess case noted below. 

()) The Courts and the administrative authorities in France have frequently 
decided that Art. 9 of the Code Civil has this retrospective effect. 

(c) A very similar case arises from the conflict of French and Belgian laws. 
Thus X., born in Belgium of French parents, elects during his 22nd year for Belgium 
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2. The second case that presents itself is :—What 
according to English law is the nationality of an individual 
born in France of a father(@) also born there @ 

If this individual elects for English nationality, as he can 
do—z.e., if he has duly divested himself of his French nation- 
ality in accordance with French law, he is considered 
English even by that law, and no conflict arises. But suppose 
he does nothing—suppose he takes no steps to assert his 
English nationality, then French law tells him he is French, 
What is his nationality according to English law? We 
reply unhesitatingly, English, basing ourselves on our former 
arguments on the indissolubility of the tie of English allegi- 
ence, except where statutory exceptions have been intro- 
duced. Moreover, our present case is a much stronger one 
than the last. There we had to contend against an active 
step on the part of the individual—viz., the adoption of a 
new nationality. Here we have nothing of the kind—at 
most, there is but a passive acquiescence in French law. He 
has done nothing himself to lose his English nationality, and 
it is certain that from the point of view of English law no 
disposition of French law can deprive him of the nationality 
he was born with, and the rights thereby conferred upon him. 

So far we have been considering the law as it stood before 
26th June, 1889,(b) and which governs the nationality of 
any persons who attained their majority before that date. 
The new law is applicable wherever the date of majority is 
coincident with, or subsequent to that of the Act. In other 
words, the nationality of any person coming of age on or 








nationality. He still remains French according to French law. V. Carlier’s case 
4th August, 1881, confirmed by the Court of Appeal of Douai, 14th December, 
1881. It may be observed in passing that Belgian law has the same provisions as 
to election as French law (as it stood before the law of 1889), and the case 
referred to is an example of the fact, that identity of legislation does not 
necessarily preclude confticts of the nature of those we are discussing. But the 
inconveniences of this state of things have, as far as military service is concerned, 
been removed by the treaty between the two countries of 30th July, 1891. 

(a) Or of a mother’s—vide the Hess case. 

(b) Our references to the code are to the code as it stood before it was altered 
in accordance with the law of the above date. 
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after 26th June, 1889,(a@) must be determined by the pro- 
visions of the law of that date (now incorporated in the Code 
Civil, Art. 8). These provisions are as follows :— 

Sont Francais :— 

(1.) Tout individu né en France d’un étranger qui lui- 
méme y est né (Para. 3 of Art. 8 Code Civil). 

(2.) Tout individu né en France d’un étranger et qui, a 
l’époque de sa majorité, est domicilié en France, 4 moins que 
dans l’année qui suit sa majorité, telle qu'elle est réglée par 
la loi Frangaise, il n’ait décliné la qualité de Frangais et 
prouvé qu'il a conservé la nationalité de ses parents par une 
attestation en due forme de son gouvernement laquelle 
demeurera annexée & la déclaration, et qu'il n’ait en outre 
produit, s'il y a lieu, un certificat constatant qu'il a répondu 
i Yappel sous les drapeaux, conformément 4 la loi militaire 
de son pays sauf les exceptions prévues aux traités (Sec. 4 of 
Art. 8 Code Civil). 

(3.) Tout individu né en France d’un étranger et qui n’y 
est pas domicilié a l’époque de sa majorité pourra, jusqu’a 
lage de vingt-deux ans accomplis, faire sa soumission de 
fixer en France son domicile, et, s'il l’y établit dans l’année a 
compter de l’acte de soumission, réclamer la qualité de 
Francais par une declaration qui sera enregistrée au 
ministére de la justice . . . Il devient également Francais si, 
ayant été porté sur le tableau de recensement, il prend part 
aux opérations de recrutement sans opposer son extranéité 
(Art. 9 Code Civil). 

We may, therefore, sum up the law of France affecting 
the children born in France of English parents by saying :— 

(1.) That an individual born in France of an English 
father or mother(b) who was also born there, is French. 





(a) Such has been the decision of the administrative authorities. The new 
law is thus applicable even in persons born before its date, who, it might have 
been thought, would be under the régime of the law existing at the time of their 
birth, 

(b) The case of the Minister of War v. Hess (decided by the Court of Appeal 
of Paris, 2nd June, 1891, and since confirmed by the Court of Cassation), lays down 
that the child born in France of a mother who was also born there (even though 
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Under the old law, it will be remembered he had the 
faculty of electing for English nationality. Under the 
present this faculty no longer exists. According to French 
law he is irrevocably French. 

(2.) Where the individual born in France is the child of 
an Enelish father who was not also born in France, then 
the question of his nationality, according to French law, 
depends upon whether he is or not domiciled in France at 
the time of his majority. If he is not, then he retains his 
nationality of origin, but it is competent for him to become 
French under certain conditions stated in Art. 9 Code Civil, 
If he is so domiciled, then he is considered French unless, 
within the year following his majority, he has made a declara- 
tion declining that nationality and obtained a certificate from 
the representatives of his country to that effect. The 
arguments we have made use of above in considering the law 
as it stood before the change enacted by the law of 26th 
June, 1889, are equally applicable here and we think it 
unnecessary to insist that in all the cases just set out, the 
individual in question still retains his English nationality 
according to English law, whatever may be the provisions of 
the French code. 

A few words of comment upon these rules. Under 
the old law no one born in France of English parents 
was held to be French against his will. In every case 
there was a faculty of election, and if it was not exercised 
it was generally the fault of the person who could 
have exercised it. Under the new law this faculty still 


remains, under slightly changed conditions, to one class of 








his father was a foreigner not born in France) is French, in virtue of the laws of 
7th February, 1851, and 16th December, 1874 (now replaced by Art. 8, II. 3° of 
the Code Civil). This decision is based on the fact that the word ¢étranger in the 
law of 1851 as modified by that of 1874, includes étrangére. “ Genus masculinum 
complectitur et femininum.” 

We have no space here to discuss this decision, and we confine ourselves to 
pointing out that it is an absolutely new interpretation and distinctly contrary to 
the practice hitherto adopted by the administrative authorities. Some observa- 
tions on its effect will be found below. Cf. also Vincent, Revue de Droit Int. 
Privé, July, 1891. 
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individuals, but from another—z.e., the class of those whose 
parents were themselves born in France—it is summarily 


taken away. 

We do not say that this is an unfair provision. Indeed 
it may be urged with considerable force that, where both 
father and son have been born in France, and live and enjoy 
many advantages in that country, they should at least per- 
form such duties and obligations as fall upon Frenchmen. 

What, however, we do advance is that the decision of the 
administrative authorities that the new law is applicable to 
all individuals who attain their majority after the law—ze., 
even to those born before its enactment has borne and will 
bear very hardly in a number of cases. It comes to this that 
many young men born in France of an English father or 
mother also born there have suddenly been declared irredeem- 
ably French and liable to military service, whereas they 
and their parents had always believed—and justifiably so 
—that they could exercise the election the old law allowed 
them. 

We doubt whether the framers of the law intended it to 
have this retrospective effect which will have more far-reach- 
ing consequences than could have been foreseen, if the deci- 
sion in the Hess case (referred to in a foot-note above), is 
rigorously applied. The combined result of this case and 
the new law is that the children born in France of a father 
or mother there born are French, so that any Englishman 
marrying a Frenchwoman, or in fact any woman born in 
France, must make up his mind to the consequence that his 
issue if horn in France will be French in all respects and, of 


course, liable to conscription. (a) 
C. MaAvuGHaM. 





(a) There are other cases of double English and French nationality arising 
from naturalisation, marriage, &c., but their application is limited to a much 
smaller class of individuals, and we have thought it advisable not to include them 
in the present article. 








SURROGATUM. 
THE EnGuiisH Estate or A ScotsMAN’s WIFE. 


EW cases more clearly illustrate the difficulty of attaining 

to absolute precision in legal argument than that of 
Welch v. Tennent, 28th July, 1891, Appeal Cases, p. 639. 
The case relates to a chapter of law now nearly closed, and 
which soon may even be forgotten—viz., the property rights 
of a woman who married without marriage settlement prior 
to the passing of the Married Women’s Property Acts. The 
question at issue was the ownership of the proceeds of heri- 
table property situated in England, which belonged to the 
lady at the date of her marriage to a domiciled Scotsman, 
and was subsequently sold during the subsistence of the 
marriage. The price, after remaining in the husband’s hands 
for about six years, was claimed by the wife as a surrogatum 
for her heritage; and the claim has led to a difference in 
judicial opinion which is at once curious and instructive. 
There was no difference of view between the Scottish Judges 
(16 R. 876), and the House of Lords, as to the consequences 
which would have ensued, had the husband’s domicile and 
the heritable estate been both in Scotland or both in 
England. Nor was there any difference of view as to 
the rules of international law governing the situation. 
And yet the Courts differed entirely regarding the legal 
result, the Court of Session giving the proceeds of the 
heritage to the wife, while the House of Lords held that 
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they belonged to the husband. Such a case seems worthy of 


careful study. 

It will clear the ground to summarise the points of 
coincidence and of difference between the rights which 
Scottish husbands and English husbands respectively acquire 
by marriage over heritable estate of their wives situated in 
the husband’s country. The Scottish husband acquires right 
to the rents of the estate during the subsistence of the 
marriage; and this right, as Mr. Erskine (I. 6, 13) most 
distinctly points out, flows from the jus mariti, and from 
nothing else. Further, if there be issue of the marriage, the 
husband, should he survive his wife, has a life-rent enjoy- 
ment of her heritage—the “courtesy” of Scotland. The 
husband may at any time sell or dispose of these rights of 
his; but the wife can in no case convey away her heritage 
without his concurrence, and, even when she has his 
concurrence, it is further usual, in order to bar subsequent 
challenge, that she should make a judicial “ratification” 
of her deed upon oath, declaring that the deed is made 
by her voluntarily and not through force or fear of her 
husband. On all these points, except that the statutory 
“acknowledgment,” which in England takes the place 
of “ratification,” is essential to the validity of the wife’s 
deed, and not, as in Scotland, merely precautionary ; the law 
of England appears to be identical in effect (see Lord 
Herschell’s opinion, App. Ca. p. 646). The systems differ in 
this, that, while a Scottish wife can make an effectual testa- 
mentary disposition of her heritage, and so can exclude her 
issue, an English wife cannot, and her issue have an indefeas- 
ible right of succession. This difference, however, does not 
affect the husband. The one radical difference in the 
husband’s rights emerges, when the wife sells her heritage 
with his consent. In Scotland, the price is considered a 
legal surrogatum for the heritage, and the husband takes 
the same rights in it, as if it were a fresh investment in 
heritage, but takes no higher right. If the wife suffer the 
price to remain in his hands so completely as to infer a dona- 
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tion of her rights in it, that donation, being between spouses, 
may at any time be effectually revoked by her. In England, 
on the other hand, unless the wife, before conveying her 
heritage, insists on having a provision made for her, the 
husband becomes absolutely entitled to the price. 

Such being the competing modes of disposing of the 
price, the question in the Tennent case came to be—which 
rule was to apply, the English or the Scottish? In approach- 
ing this problem the Court of Session laid down two proposi- 
tions for their euidance, both of which the House of Lords 
accepted as sound. The first was, that the lex ve: site must 
govern the rights of the spouses in relation to heritable 
estate ; the second, that the law of the matrimonial domicile 
must govern their rights as regards moveable property. 
(Lord Herschell, App. Ca. 644, 645). Before proceeding 
further, they satisfied themselves by a case laid before 
the High Court of Justice (Mr. Justice Kay), that according 
to the law of England the price received for Mrs. Tennent’s 
estate was moveable property or personalty. They then drew 
the only conclusion apparently open to them, namely, that 
the law of Scotland, the matrimonial domicile, must govern 
the application of this personalty, and they accordingly 
awarded the capital sum, representing the price of the pro- 
perty, to the wife as surrogatum for her heritage, allowing 
the husband the interest accrued on the fund during his life 
in lieu of his right to the rents of the heritage. The opinion 
of Lord Adam, working out this conclusion, is a remarkably 
clear, logical, and judicial statement. Lord Herschell goes 
so far in vindication of the Scottish judgment as to con- 
cede :—“ It is, I think, established that moveables which 
represent the heritable estate of the wife are not by the law 
of Scotland subject to the jus mariti, and where the matri- 
monial rights are governed by that law. I think this would 
be the case even though the heritable estate of the wife were 
situate out of Scotland.” This utterance is to some extent 
ambiguous ; but prima facie it seems to involve an admis- 
sion, that where a Scotsman’s wife has heritage in another 
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country, by the laws of which a husband takes on higher 


rights in his wife’s heritage there situated than a Scottish 
husband has over his wife’s ‘heritage within Scotland, the 
price of the foreign heritage, if sold, must be treated as 


moveables representing heritable estate of the wife, and 
therefore as subject to the Scots law of surrogatum. Unless 
Lord Herschell’s words apply to such a case, it is somewhat 
difficult to figure a case to which they can apply. But, if 
they cover such a case, why was the principle held by the 
House of Lords to be inapplicable in the Tennent case? The 
English husband’s rights in his wife’s English heritage while 
unsold are, as we have seen, exactly the same as the Scottish 
husband’s rights in his wife’s heritage in Scotland. The 
difference between the systems lies in the sterner disabilities 
of the English wife, not in the more extensive rights of her 
husband. 

The House of Lords has affirmed the husband’s right to 
appropriate the purchase price as his absolute property on 
the ground that the English law of real property gives him 
right to do so. There is no doubt that an English husband 
would have right to appropriate the price in such cireum- 
stances, and thus the question comes to be, whether this 
right flows from the law of real property or from the law of 
marriage ? The view of the Supreme Court is that the right 
of the husband to the proceeds does not flow only from the 
jus marite, and that it cannot be dissociated from the real 
property law of England, which gives him a certain estate 
and interest in the heritable property possessed by his wife 
at the time of the marriage (App. Ca. 646-7). 

It appears unfortunate that Lord Herschell, in formulat- 
ing the judgment of the House of Lords to this effect, takes 
no notice of the fundamental identity between the rights of 
Scottish and English husbands, to which reference has just 
been made. He enumerates the English husband’s rights, 
just as stated above, and then concludes :—‘ It is not accu- 
rate to treat the purchase-money of the Overton estate as 
the proceeds of a heritable estate belonging to the wife, and 
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as surrogatum for that estate.” It is, in fact, just as accurate 
to apply to such purchase-money the expression, “ proceeds 
of a heritable estate belonging to the wife,” as it is to apply 
it to the purchase-money of a Scottish wife’s estate in 
Scotland. In neither case is the expression strictly 
accurate. The Scottish wife’s heritable estate is no more 
exclusively hers after marriage than the English wife’s is; 
nor even, when it is sold, do its proceeds become exclusively 
hers. 

If the English husband acquired at marriage indefeasible 
rights and interests in his wife’s estate largely in excess of 
those of a Scottish husband, there would be great force in the 
argument that he must not be deprived of these by a sale, 
but must get the equivalent which English law awards him. 
Sut the argument is surely weakened when met by the 
reply that all the rights given him at marriage by English 
law are, notwithstanding the sale, conserved entire to 
him by the Scottish judgment. It is matter for regret 
that the House of Lords’ judgment takes no notice of this 
consideration. 

The question whether the English husband’s right to the 
price can with accuracy be ascribed to the law of real pro- 
perty, and not to the law of marriage, seems a very debatable 
one. One does not readily see how a law of real property, 
which recognises a joint estate of both husband and wife, 
should award the proceeds of that property entirely to the 
husband, It seems much more natural to ascribe the result 
to marriage law. And this would appear to be the view of 
Mr. Justice Kay, who, in answering the case already referred 
to, laid it down that the price passed to the husband “ by 
the said conveyance, and by the refusal of the pursuer on her 
separate examination of any provision, rather than by any jus 
maritt.” A proceeding so strongly marked by personal ele- 
ments seems somewhat irreconcileable with an origin in real 
property law. 

Accepting the House of Lords’ judgment as sound, it may 
safely be asserted that never was error on the part of Scottish 
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judges more pardonable than in the case under notice. And 
nowhere will there be found stronger testimony than this 
case affords to the superior equity of the Scots law relating to 
the property of married women, even in the ancient days, 


before the march of modern legislation began. 


JoHN F. M‘LENNAN. 








A COURT OF CRIMINAL APPEAL FOR SCOTLAND, 


m [' is a characteristic feature of English criminal pro- 

cedure,” says Sir James Stephen, “that it admits of 
no appeal properly so called, either upon matters of fact or 
upon matters of law.” ‘This observation of the learned Jus- 
tice is capable of a somewhat wider application than he here 
gives it, for it is no less true of the criminal procedure of 
Scotland. “A man,’ says Professor Dove Wilson, speak- 
ing in regard to the Sheriff-Court, “‘ may discover that he has 
been fined by the Sheriff a hundred pounds, or has been sen- 
tenced to pass a year or two of his life in prison, and that he 
has no appeal; while another, who perhaps complains that he 
has been wrongously deprived of a half-crown snuff-box, may 
find that he possesses the ruinous privilege of appealing even 
till he reaches the House of Lords.” 

According to the principles of jurisprudence which obtain 
in these islands, the right of appeal in civil cases is conferred 
by common law. That is to say, civil appeals are suggested 
by those tacit notions of justice which are found in the 
breasts of men long before law is deliberately and avow- 
edly made, in the sense of being declared, or enacted for the 
first time, by statute. And this common law right of appeal 
appears to be peculiar to no civilised nation. In primitive 
times, the sovereign (a king or chief), combines in his own 
person the triple duty of lawgiver, judge, and executioner. 
But as civilisation advances and differentiation of function 
progresses, these three functions come to be discharged by 
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different officers, The duties of the executioner are relegated 
to the professional headsman, while the judicial function, with 
which alone we are here concerned, passes from the king, or 
the king in council, to the judge ordinary, who is charged by 
the king with the duty of administering justice to his sub- 
jects. The king, in this view, is literally “the fountain of 
justice ;” it is by virtue of his commission alone that the 


judge has power to redress a wrong; it is by the ultimate 
resort to the king’s soldiers that the sentences of the judge 
ordinary are enforced. There is here no trace of the consti- 
tutional principle under which the judge is regarded as an 
official arbitrator. His relation to the king is that of 
servant to master, purely and simply; and under these 
comparatively simple conditions we see the origin of the 
Common Law Appeal. The king must possess originally 
the judicial power, else he could not impart it to his officer. 
And he is not held to have delegated the whole of that judi- 
cial power, to the effect of barring his own exercise of it, 
should occasion require, any more than an ordinary principal 
by appointing an agent divests himself of the power to act in 
his own behalf. An appeal, therefore, practically amounted 
to a complaint to the master that the servant had not done 
his duty, and latterly, as we shall see, this was coupled with 
a request that the error should be rectified. 

For some reason or other the question of the propriety of 
establishing a Court of Criminal Appeal has been agitated 
chiefly in England; and it has been with reference to the purely 
English conditions of Criminal Jurisprudence that most of 
the discussion on the subject has taken place. Consequently 
the English Law and History of the subject have during the 
last few years been made more or less familiar to the public 
mind ; and it will, therefore, at this point be necessary to 
devote a brief page to the Scottish Law and History in 
regard to such appeals. Not, indeed, that the archeology 
of this, or for that matter, any other, subject will serve as a 
guide to its present use or significance, any more than the 
habits of the primal monad will form a code of morals for 
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its human descendants in the complex society of the nine- 
teenth century. But the important fact is, that in British 
Law and Politics the past has always had a peculiar influ- 
ence. “Reform,” in its literal and etymological meaning, 
has been the watchword of our constitution. 

In Scotland, as elsewhere, civil and criminal jurisdiction 
alike were originally vested in the King. “The king rides 
through the realm for the punishing of crimes,” says an old 
statute. In course of time the Council was admitted to a 
share of the judicial work, and the next stage was the appoint- 
ment of a “Justice,” or “ Justiciar,’ or ‘“ Justice-General,” 
for the whole kingdom, with jurisdiction over the inferior 
judges. This justiciar dispensed justice throughout the 
country in the Sheriff Courts, and, like that of his royal 
master, his jurisdiction extended to matters civil and criminal. 
The king, however, retained a cumulative jurisdiction at this 
stage. The Act 1424, c. 45, provided that all complaints 
should be dealt with by the judge-ordinary, but the King 
in Council retained power to deal with those complainers who 
chose to come before him. By an Act of 1425 the powers of 
the King and Council in this matter were transferred to a new 
Court thereafter known as the Court of Session, but the king 
retained the power of punishing judges and of reviewing 
sentences, and the Privy, or Secret Council (as distinct from 
Parliament) retained jurisdiction in matters of state and 
public police, and also extraordinary jurisdiction. In this 
respect it resembled the ill-fated English Court of Star 
Chamber, which has been sarcastically described as a Court of 
Criminal Equity. The Privy Council was, by 6 Anne, c. 6, 
merged in the British Privy Council. 

Even after the establishment of the remodelled Court of 
Session in 1532, when civil jurisdiction was vested in it, the 
Justice-General had a certain civil jurisdiction, for he could 
not only punish crimes, but award damages to the injured. 

In these early times appeals were known as “ falsing of 
dooms,” and were quite well known. If the doom of an 
inferior judge were falsed, the justiciar took cognisance of it, 
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and gave such remedy as he deemed necessary ; but by the 
Act 1503, c. 95, it was provided that if a doom pronounced 
in justice air (eyre) were falsed, application for redress 
should be made to the king, who was to remit the matter to 
a committee of thirty or forty persons to discuss. 

The development of criminal law soon led to the neces- 
sity of appointing additional justices, or justice-deputes, as 
they were termed. In 1672 these were formally abolished, 
and a Justiciary Court was formed, consisting of five judges 
of the Court of Session, specially commissioned by the king, 
along with the Justice-General and Justice-Clerk. This 
Court had the power of ‘‘advocating” criminal causes 
from all inferior judges, and suspending their sentences. 
The word “advocating” indicates more than an appeal— 


it suggests an active supervision on the part of the superior 


Court. 

It may be observed that, so far, there is nothing at vari- 
ance with the notion of appeal in criminal cases, either on 
matters of fact or law. Indeed, so recently as the time of 
Erskine, it was an open question whether an appeal did not 
lie from the Court of Justiciary to the House of Lords. “If,” 
he wrote, “this question were confined to the verdict of 
juries upon criminal trials, it could hardly admit of a doubt. 
These verdicts are not the proper subjects of appeal, as their 
truth or conformity to the evidence cannot be properly 
judged of by those who were not present when the evidence 
was taken. But if the question includes also the proceed- 
ings of the judges or court, upon any point of relevancy 
inhability of witnesses, degree of punishment to be inflicted 
on the panel, etc., that may be liable to exception, the 
opinion that the sentences of the Justiciary are reviewable by 
the British House of Lords is the most probable ; for that 
House, as the sovereign court of appeals, seems to have an 
inherent right of reviewing the sentences of all other judges, 
except in so far as they may have been limited by an order 
of their own, which has never been done; and, in fact, an 


appeal was entered and tried in that august house, against a 
VOL. IV.—NO. 2. M 
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justiciary sentence, anno 1713, upon which the sentence of 
the justiciary was reversed.” («) 

However congenial to Scottish tradition such an appeal 
might have been, Erskine’s reasoning was not adopted. In 
the year 1765, a certain Lieutenant Ogilvie, who was under 
sentence of death, petitioned the king for a respite: until 


Parliament should meet, when he would present an appeal 


against the sentence. The respite was granted for the time, 
but instead of waiting until Parliament met, a remit was 
made to the Attorney-General for England, and the Lord 
Advocate for Scotland, as to the competency of such an 
appeal. The Lord Advocate reported against the compe- 
tency, giving the following grounds :—(1.) The silence of 
authorities on the subject. (2.) The absence of all vestige of 
such a process since the institution of the Court. (3.) The 
silence of the Claim of Right. And (4.) that there was no 
instance of such an appeal since the Union. Upon this 
report, Lieutenant Ogilvie was hanged forthwith; a fact to 
be regretted, both for the sake of the unfortunate licutenant, 
and also of Scottish jurisprudence. Had the House of Lords 
been allowed to adjudicate upon the competency of the 
appeal, the result might have been entirely different for both 
interests. 

Looking to the social conditions prevailing about the time 
in question, we may, perhaps, reasonably doubt the sound- 
ness of the grounds upon which the report was based. 
We are informed by Hume ()) that the Attorney-General con- 
curred in it; but one cannot help suspecting him of having 
played a more active part. One thing, however, is clear. 
The grounds upon which the opinion was based, are not 
strictly accurate, and Hume himself, who accepts this doc- 
trine as sound law, is constrained to admit, and to state, 
various instances of appeals taken, prior to this case, although 
for reasons which may be imagined, not prosecuted. These 
show, at least, what the popular belief on the subject was. 








(a) Ersk. Inst., I. 3, 24. (b) II. 505. 
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But be this as it may, a series of decisions was given, 
chiefly by Lord Mansfield, making it settled law in Scotland, 
as it already was in England, that from the charge of a judge, 
and the verdict of a jury, there is no appeal. The settlement 
of this doctrine in Scotland made British jurisprudence, what 
English law had been before, the only European system which 
permitted no appeal in criminal cases. This unique position 
is still maintained. 

All appeals, as Professor Dove Wilson has pointed out, 
pass through three distinct stages of development. In their 
original conception they are petitions to the sovereign to 
punish an unjust judge. This view is very clearly taken in 
the Act 1424, ¢, 45, which provides that, “Gif the judge 
refusis to do the law eavenlie . . . the party compleinand 
sill have recourse to the king, quha sall see rigorouslie 
punished sik judges, that it sall be an exemple till all uthers,” 
in order that ‘but fraude or guile, they doe full law and 
justice.” 

Wilfully unjust and corrupt judges belong to a compara- 
tively rude age, when the maxim, cgnorantia legis neminem 
excusat, applied to them as well as to the other lieges, but 
even at the present day a trace of this stage is to be seen in 
the case of the sheriff, who in certain appeals may be cited as 
a respondent before the superior court, and who at the 
Circuits “ tholes an assize” for his iniquities (Dove Wilson, 
Sheriff-Court Practice, introduction). 

In the second stage of development the king is petitioned 
to review the sentence and set it aside; and here the judge 
was cited along with the opposite party for his interest to 
hear the complaint. 

In the third stage, to which our present civil appeals 
belong, the interposition of the king or superior court is 
invited for the purpose of doing justice as between the parties. 
This is an appeal upon the merits. 

It is erroneous to suppose that either in English or Scots 
law there is absolutely no appeal in criminal proceedings. 
Appeals are competent in a few cases, which may be sum- 
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marised in a couple of sentences. Those admitted by 
Knelish law are :— 


1. Writ of error. This only applies where there is an 


error appearing ex, acie of the record, which, it may 


be stated, includes neither the evidence nor the 
judge’s charge. 

New trials in cases of misdemeanour, tried before the 
Queen’s Bench Division. Felony is excluded. 

3. Where an imperfect special verdict has been returned 

the case may sometimes be tried de novo. 

. The Court for Crown cases reserved. The judge may, 
in his sole discretion, reserve a point of law, but not 
of fact, for this Court. It is said to hold two 
sittings for two days in each year. 

In Scotland there are still fewer opportunities of review. 
The High Court of Justiciary is subject to no correction 
either in fact or in law, and the Circuit Courts, while they 
existed separately from the High Court, occupied the same 
position. The Circuit judge might, if he chose, certify a 
point to the High Court, or the judges trying a cause may 
still adjourn it for the opinion of the whole Court, but this 
is entirely optional. The sentences of the Justiciary Court 
are not subject to reduction or suspension by the Court of 
Session, and they have themselves no power to suspend or 
review their own sentences. 

The proceedings of the inferior Courts are subject to the 
review of the High Court in various ways. But the most 
important of these, the judgments of the Sheriff upon the 
merits or following upon the verdicts of the Sheriff’s jury, 
though frequently imposing heavy fines and long periods of 
imprisonment, are, as a rule, not appealable, except on 
grounds of irregularity and the like, which are little likely 
to occur. ‘The principle of appeal is, however, admitted 
in the Sheriff Courts under the Summary Appeals Act of 
1875, where an appeal to the High Court on law, but not on 
fact, is permitted. 
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A glance at this summary brings out with some clearness 
the force of Mr. Dove Wilson’s observation that the appeals 
existing in our Criminal Courts are still in the second, or 
possibly even the first, of the three stages of development 
adverted to above. One thing, however, is clear: the prin- 
ciple of an appeal is vindicable historically, and the existence 
of a limited right of appeal at least on the law must be 
admitted ; what is required, therefore, is to extend the 
application of the principle of appeal on law so as to give it 
awider and more effectual scope, and to consider as to the 
advisableness of putting the appeal on fact upon a similar 
basis. Indeed, we may say we have to deal with an existing 
right of appeal both on fact and on law—viz., that to the 
sovereign through the Home Secretary or other competent 
oficer of State. It is the looseness, the arbitrariness, 
and the uncertainty of this present mode of appeal that 
have given rise to the present movement. Our modern 
constitution does not tolerate the supervision by the sove- 
reign of the criminal courts; the days for such royal 
interference have long gone by, but the royal prerogative of 
mercy towards the individual subject, to the effect of annul- 
lng the sentence of a court of law pronounced against him, 
still remains in force, as indeed it always must. ‘This power, 
nominally vested in the sovereign, but under our constitution 
wielded by the minister cognisant of such affairs, represents 
the paramount authority of Government, which must reside 
somewhere or other for use when emergency demands, or else 
the suicide of the State would result. With us, this royal 
prerogative—in its nature, a very elastic and flexible power— 
ismade valuable use of by way of Court of Appeal. It is 
alleged, however, that its working is not altogether, or even 
hy any means, satisfactory ; and hence the arguments upon 
the whole subject will be found to centre around two main 
ponts. The first of these is the adequacy or inadequacy of 
the present system of invoking the Home Seeretary’s inter- 
vention ; and, should it be made out that this system is no 
longer capable of meeting the requirements of the times, the 
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other question arises—viz., should, or should not, a regularly 
constituted Court of Appeal be established? We shall con- 
sider these points in their order. 

Mr. Justice Stephen, than whom there has been no more 
distinguished worker in the field of criminal jurisprudence, 
occupies the somewhat curious position of being successively 
within a short time, a strenuous advocate and a vigorous 
opponent of the proposal to establish a Court of Criminal 
Appeal. It is in the former capacity that we are concerned 
with him for the present. After stating (a) roundly that the 
want of an appeal “is one of the greatest defects in our 
whole system of criminal procedure,’ he argues that the 
present system of practically appealing to the Home 
Secretary places both him and the judge who tried the 
case in a position “at once painfully and radically wrong,” 
because he is called upon to exercise what really are 
judicial functions without any of the conditions essential 
to the due ‘ischarge of such functions; and of these, 
he mentions his want of power to take evidence, that he 
acts in the dark, and that he cannot give reasons for his 
decisions. 

This view, that the responsibility of discharging the func- 
tions of a Court of Appeal is oppressive and unjust to the 
Secretary of State, and that on this ground a Court of Appeal 
should be established, was warmly endorsed by Lord Esher 
in his speech in the House of Lords on 17th July, 1890. It 
is not a little curious, however, that the anxiety to relieve 
that much abused officer should come, not from himself, but 
from outsiders. So far as I am aware, no Home Secretary 
has expressed a desire to get rid of this highly important 
branch of his work, and, indeed, in the discussion upon Lord 
Fitzgerald’s motion in the House of Lords, in August, 1889, 
Lord Cross, an ex-Secretary of great experience, distinctly 
opposed the idea of taking the matter out of the Secretary's 
hands. It is perhaps not a violation of charity to say, that 
this anxiety to relieve the Secretary of State is not much 





(a) Hist, I. 313. 
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more than a polite way of expressing a somewhat different 
idea. 

The remaining points made by Mr. Justice Stephen 
against the Home Secretary are important, but his own 
latest utterances on the subject appear to be a complete 
answer.(a@) He shows in effect that the Secretary has 
really exceptional facilities for testing truth, in as much 
as he can see the judge who tried the case, and the wit- 
nesses, in a perfectly easy and informal way. He is also 
entitled to call in fresh experts, or other witnesses whom 
he thinks likely to help in the determination of the question 
at issue. 

As for the point that he gives no reason for his decisions, 
this, instead of being an objection, appears rather to be a 
most favourable condition. Indeed, the very fact that in a 
Court of Appeal reasons must be given for decisions, if they 
are to be of any use, is one of the difficulties to be overcome 
in the proposed legislation. Accordingly in the Bill intro- 
duced in February, 1890, by Sir Henry James and Mr. Asquith, 
it was actually provided that :—‘‘ The members of the Court 
of Appeal shall not pronounce several judgmciits upon the 
question whether the verdict was against the evidence or was 
not founded upon sutfticient evidence, but the decision of the 
Court on any such question shall be declared by one of its 
members,” sec. 6 (5). The essence of such jurisdiction as 
that at present exercised by the Secretary is that every case 
should be considered absolutely upon its own merits, giving 
due weight to the hundred minor circumstances which mate- 
rially affect the decision, but will not bear being reduced to 
writing, much less being submitted to the jealous eyes of a 
divided public. 

As regards the personal fitness of the Secretary, Sir 
James Stephen observes that the latter is generally a dis- 
tinguished lawyer, and that the Under Secretary is always 
chosen with special reference to this very matter. It may be 





(a) View of the Criminal Law, p. 171. 
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conceded that the Home Secretary is, as a rule, nominally, at 
least, a lawyer; and that he has at all times the best legal 
talent at his command ; but the prerogative is exercised now 
by the Scottish Secretary, and by the Lord Lieutenant of 
Ireland, neither of whom is a lawyer, so that in these cases 
assessorship must be mainly relied upon. 

A more serious point, however, than any of these has 
been made against the Secretary. The regular practice now- 
a-days is that as soon as a prisoner has been convicted, his 
solicitor, and counsel perhaps, set themselves to get up a 
petition for reprieve, to be signed by multitudes of people, 
who are disposed to be humane or willing to oblige, but who 
are really constituting themselves jurors at second hand. The 
local Member of Parliament, or a political opponent, puts a 
question in the House, pressure is brought to bear upon the 
Secretary, and so a matter which ought to be judicial, is on a 
fair way to become a party question, or to be decided by 
popular clamour. And an equally demoralising influence is 
that of the press, which occasionally takes up a party side, 
and clamours for reprieve. Instances of this kind have been 
frequent of late. Indeed, so high did feeling run on a recent 
occasion, that the stability of the Government was declared 
to be affected, and it was thought that the Secretary would 
be compelled to resign. An aggravated case, still fresh in 
memory, was that of the Jew Lipski, convicted of a brutal 
murder, but whose innocence an influential London paper 
chose to champion. Great pressure was put upon the 
Secretary, who, after vacillating for some days, finally 
decided to let the law take its course; and this it did, 
amid howls of execration, which were only silenced by the 
production of a written confession of the crime, bequeathed 
by the prisoner as a legacy to the Fourth Estate in its 
judicial capacity. 

True, such pressure is always on the side of mercy, 
and the public is generally satisfied with the commutation 
of the sentence to penal servitude for life, which may or 
may not be an advantage to the prisoner. But all pressure 
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produces a reaction, and such matters should be kept as 


far as possible beyond the atmosphere of party politics and 
popular clamour. 

Another and to many minds the most serious objection to 
the present system lies in the fact that it is spasmodic and 
irregular. For one thing, it is confined, for the most part, 
to sentences of death and of penal servitude for long terms of 
years. There is a danger, too, of its being confined to the 
two or three sensational or picturesque cases which lay hold 
of the popular mind, and which on that very account are 
least likely to require attention. A murder is more carefully 
tried than a case of culpable homicide, and a robbery by a 
returned convict receives less attention than either. The 
relation of the criminal to punishment we shall touch upon 
later ; but it seems a hardship that a man who gets a sentence 
of five years’ penal servitude for a comparatively minor 
offence, at a cost of some £750 to the citizens, should be 
allowed to lie unnoticed, simply because his case is not sen- 
sational enough to demand attention. And this is taking the 
lowest ground :—the man’s personal wrong, if he be innocent, 
and his impaired prospects of discharging his duty as a 
citizen, are matters demanding the deepest attention of the 
statesman. 

To sum up the foregoing observations in a sentence, the 
Secretary has at present powers of dealing freely and equit- 
ably with each case which can never be conferred on a Court 
of Appeal; his political position compels him to incline 
towards the side of mercy, he is not placed in any unfair posi- 
tion by his duties; but on the other hand he is exposed to 
public clamour and personal attacks as no Court would be ; 
the matter runs the risk of being made a party question ; and 
finally and most important of all, the present system is not 
thorough-going or complete, and it lies in the option of the 
Secretary to take up the matter or not. 

It appears that if the case for a Court of Appeal rested 
only upon the ascertained inefticiency of the present system 
we could hardly say that it had been made out. One remark 
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falls to be made before quitting this branch of the subject and 
proceeding to consider the merits of the proposed Court of 
Appeal. In what has been said above, the question as to the 
advisableness of allowing the prerogative of mercy and its inci- 
dents to remain as at present has not been touched upon. 


This we shall discuss later, but in the meantime it is assumed 
that the prerogative will remain as before. 


A. D. BLAcKLock. 
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Inter-Parliamentary Conference on Arbitration.—The recent Con- 
ference at Rome to promote the harmony of the nations, and suggest 
amicable methods of settling their differences, was, unfortunately, rather 
bellicose in temper. It began stormily. The President of the Italian 
Committee was M. Borghi an ex-minister. He had published in Septem- 
ber last an article in the Nuova Ontologia on “The European Situation 
and France,” in which he discussed with much freedom the question of 
Alsace-Lorraine. It is doubtful whether anyone could treat frankly of this 
subject, without stirring the resentment of either his French or his German 
readers. M. Borghi, at any rate, failed in this. In consequence of a 
number of protests against his article, M. Borghi resigned his position in the 
Inter-Parliamentary Conference, and his place was taken by M. Biancheri, 
President of the Italian Chamber of Deputies. But the incident had 
divided the Conference into two camps—Latin and Teuton. A resolution 
on the very delicate subject of “‘the respect due to nationalities, and con- 
demning the way in which treaties have disposed of people without regard to 
their wishes and free consent,” was wisely postponed till the following year. 
It was also found impossible, at this Conference, to draw up a scheme for 
organising a court of arbitration. The most important resolution passed 
was that the Legislative Parliament of each country should appoint a Com- 
mittee to promote arbitration. The Secretary of this Committee shall 
correspond with the Secretaries of the Committees in the other countries. 
The Committee shall prepare questions, to be brought before the general 
Conference at its annual meeting, and shall examine any causes of differ- 
ence which may arise. In exceptional circumstances, each Committee has 
the right of convoking an extraordinary Conference. It has been well 
observed that though our reason does not say that perpetual peace will be 
realised, it does say that we ought to act as if it were one day to be realised. 
Provided the necessary limitations of these methods be steadily borne in 
view, such Conferences as the one at Rome can do nothing but good. 
When any question of vital importance arises between two countries, a 
Parliamentary Committee has, at present, no chance of making its voice 
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heard above the storm. It is only when the points at issue are such as 
might, if need be, be conceded by either of the contending parties without 
loss of honour or consideration, that arbitration has, so far, proved effectual, 
No nation will be content to refer to an arbiter a dispute in which its pres- 
tige, its power, or its very existence, is at stake. At the same time, there 
are many minor causes of difference which may arise—e.g., disputes as to 
boundaries, rights of fishing, and the like, in which arbitration may be 
wisely resorted to. A correspondent of the “Société de Législation 
Comparée,” M. F. Dreyfus, draws attention to the fact that treaties provid- 
ing for the settlement, by arbitration, of all disputes have now been rati- 
fied by the nations occupying by far the greater part of the continent of 
America, The Powers in question, wisely recognising the limitations 
inherent in the method, enacted that, while arbitration should be the rule 
of American public law in all cases, it should be obligatory in questions 
regarding diplomatic privileges, delimitation of territory, indemnities, navi- 
gation, and interpretation of treaties. A treaty in these terms, to continue 
for twenty years from Ist May, 1891, has been already signed by Brazil, 
Ecuador, Bolivia, Guatemala, Haiti, Salvador, Honduras, and the United 
States. 

The proposed treaty between the United States and the Swiss 
Republic to refer to arbitration any difference which might arise, was 
delayed by the death of Mr. Frelinghuysen, the American Secretary for 
Foreign Affairs, and has not yet been signed. But a war between these 
two countries is hardly within the range of the possible. Who can 
imagine the steamers on the Lake of Geneva being ordered off to bombard 
New York, or an American army quartered at Interlaken? In this case 
at least, arbitration is likely to meet every difficulty. For the rest, we 
must welcome Parliamentary Conferences and arbitration treaties, but not 
omit to keep our powder dry. F. PW. 


The Trusts (Scotland) Amendment Act, 1891.—-The leading sections 
in this statute are the fourth, fifth, and sixth, which are all retrospective, 
except where proceedings are pending at the date of the Act. By the first 
of these, if a trustee is dealing with a subject of investment, on which he 
may lawfully lend, and if he lends no more than two-thirds of the value of 
the property, he is not to be personally liable, should the security turn 
out insufficient, provided that he has proceeded on the report of a reputed 
able, practical, valuator, independent of the borrower. Second, a bad security 
taken by a trustee, contrary to the rules of trust administration, will be 
sustained to the amount which might have been properly lent upon it—the 
trustee being personally liable only for the excess. Third, where a trustee has 
made or kept an improper trust investment, or has otherwise committed a 
breach of his trust, he is to have relief, if the Court think fit, out of the 


share of any beneficiary who may have consented to or requested the 
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breach cf trust. These three sections are as nearly as possible transcripts 
of corresponding sections in the English Trustee Act of 1888. They do 
not go very far to mitigate the responsibilities of trustees ; but it is hoped 
they will be benignantly interpreted and applied by the Court. 

The first section above-mentioned will correct a too common error in 
Scottish practice of lending upon a valuation procured and submitted by 
the intending borrower. An independent valuation obtained by the 
trustees from a properly qualified person will protect the trustees from 
risk, provided their loan, along with prior or pari passu loans, if any, 
does not exceed two-thirds of the value stated in the valuation report. 
This will not guard against al] the pit-falls in the way of investing trustees ; 
but it gives a safe practical rule for many cases. Of course, the liability 
dealt with by this section is only such as arises from the proportion of the 
loan to the value of the security. There may be 100 cases of personal 
liability in circumstances which satisfy this section; and it is provided 
generally, by section nine, that the Act is not to authorise anything forbidden 
by the trust-deed or the omission of anything enjoined by it. It may 
constitute a danger if it is forgotten that the rules of trust administration 
are not hard and fast mechanical rules, but require, besides good faith, 
the reasonable care of an ordinary man of business. Wherever that is 
wanting, liability may still accrue from bad investments. It is probable 
that a recent decision in the House of Lords has removed from the rank 
of an absolute rule the objection against trustees lending on unfinished 
property, provided that the property has been duly finished before the 
depreciation set in. But buildings in progress of a new kind ina new 
locality are a speculative risk on which, by a combination of obvious 
prudential considerations, no trustees should invest, even upon the report 
of an able practical valuator. 

Probably the most important practical relief to trustees is the provision 
of the fifth section above-noticed, whereby trustees lending more than the 
value of the property warrants are held free to the extent to which the 
property could properly have been taken as a trust investment at the time 
of the loan, and are only personally liable for the over-advance. As 
matter of reasoning on the law of mandate this may be illogical, and it 
certainly tends to defeat the restrictions of section four, but it was neces- 
sary to extend clemency to gratuitous trustees. 

As regards the sixth section, it will apply to such hard cases as 
Parkhurst, 7 R. 749, and, indeed, to every case where the beneficiary, 
being capable of authorising or homologating an investment, has done so 
deliberately and with full knowledge, Although the mandate comes origi- 
nally from the dead truster, it may be extended by the beneficiary sui 
juris, But the section can hardly apply to trustees placed in the same 
position as—e.y., the trustees in Sanders v. Sanders’ Trustees, 7th Novem- 


ber, 1879, 7 R. 157. There, yielding to the request of an alimentary 
liferentrix, the trustees invested in City of Glasgow Bank stock. When 
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the Bank failed they were held personally liable, at the instance of the 
same liferentrix, to make good to the estate all the consequences of the 
investment. As she was an alimentary liferentrix the Court held that she 
could not homologate the breach of trust. This section gives a discretion. 
ary power to the Court. 

The statute is no doubt the result of recent painful experience of the 
many cases where trustees acting for the best, and in entire good faith, 
may incur liability personally for investments which turn out bad. The fall 
in the value of houses and lands which followed the stoppage of the City of 
Glasgow Bank in 1878 has produced, as every practising lawyer knows, 
a plentiful crop of claims by beneficiaries against trustees. There was, as 
is well known, what may be termed a mania for building and land specu- 
lation, particularly in the West, for some time before the great liquidation 
of 1878. Prices were artificially inflated, and valuators’ reports, too often 
taken from borrowers or their agents, misled trustees into accepting 
securities estimated at too high values, or at altogether speculative rates 
for speculative undertakings. Many claims against trustees arising out 
of such investments have been settled out of Court ; some have enriched 
the reports and impoverished the trustees by enforcing what were often to 
them new and unsuspected grounds of personal liability. 

There are four directions, apart from this recent relieving statute, in 
which further protection might be obtained for the management of trust 
estates. J irst, It is said that the trustee in a family trust is usually 
a friend of the testator undertaking a gratuitous office out of the pious 
desire to comply with a deceased friend’s wishes, The trustee is tor- 
mented by the beneficiaries interested in the income to get investments 
yielding high interest, and therefore risky. The Courts, on the other hand, 
particularly in England, hold him to the strict rules of Trust Administra- 
tion, and require from him a knowledge and attention more than the 
testator had any right to expect from the gratuitous offices of friendship, 
It is said, then, that gratuitous trustees should in no case be held person- 
ally liable if they have acted in good faith ; or, as the testator often by 
clauses of indemnity in vain expresses it, that the trustee should not be 
liable save for his own personal acts and intromissions, and then only if he 
do not act honestly and honourably. An Act in short, it is said, should 
be passed giving all trustees the full benefit of some such clause of indem- 
nity, or at least it should be enacted that when the truster has given any 
such indemnity clause it shall receive full and literal effect, notwithstanding 
any law or practice to the contrary. Second, Some people, and these not 
the least deeply read in the history of Scottish Trust Law, maintain 
that for one class of such personal liabilities, ¢.g., as those of trustees who, 
acting within their powers, bought or held City Bank stock, there was a 
sufficient protection in the quasi-corporate character of Scottish trusts. 
The Scottish trustee, it is said, is merely the mandatory of the testator’s 
legal persona, which is continued after his death. If that legal person or 
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quasi-corporation enters into share or other contracts within the powers 
given by the testator, then the liability should be limited to the trust- 
estate, and not as has been decided, cover also the trustee’s individual 
estate. This is a conception perfectly capable of being worked ont 
fairly to all concerned, and which would have saved many painful 
cases, both in the Western Bank and the City Bank liquidations. 
But the influence of the comparatively crude conceptions of the English 
law of trusts has prevailed, and the more thorough and scientific con- 
ception of the Scots law is gone without remedy unless it be revived 
by statute. Third, It is also said that there should be no private 
and gratuitous trustees. A man should not ask or expect from his 
friends the sacrifices and risks which trusteeship involves. Every trust 
should be committed to a public officer, such as a Judicial Factor, called in 
some of the Colonies a Public Trustee, who acts under the supervision of 
the Accountant of Court. There is much in this view, and Bills have been 
from time to time framed to carry out the idea as a voluntary scheme pre- 
sented to the option of testators. Jourth, It is strange that trustees do 
not avail themselves more widely of a simple and effective protection which 
is open to them now, without waiting for any further legislation. It is 
simply that they should put the trust administration, in so far as it relates 
to the investment of the estate, and the distribution thereof among credi- 
tors or beneficiaries, under the Accountant of Court. This can be done by 
a simple order, to be obtained under section 18 of the Judicial Factors’ 
(Scotland) Act, 1889. Such procedure would give the trustees the best 
possible assurance that they are administering safely for themselves, and 
not incurring for themselves or their families an unknown personal liabilit Y; 
which may be ruinous and is always annoying because incurred for no 
advantage to the trustee. 


Insanity and Divorce.—Most lawyers and medical men engaged in 
lunacy practice, have, at some time or other, been called upon to consider 
the question whether, and if so, how far, mental unsoundness is a defence 
not to the form—(that point was settled in Mordaunt v. Mordaunt, 2 P. 
and D, 103, 109, 382; 2 Sc. and Div. App. 374; and Daker v. Baker, 6 


P.D. 12)—but to the substance of a petition for divorce. In spite, 


however, of the frequency with which the point has been raised or dis- 
cussed in private practice, and in spite of the fact that the lunacy law 
dates, at least, from the reign of Edward II., the effect of a plea of insanity 
in the substantive law of divorce was, for the first time, judicially decided 
in England, in the beginning of the present year, in the case of Yarrow v. 
Yarrow (& Times’ LR. 215, 1892, and P.D. 92). The only material facts 
are those which relate to the mental condition of the respondent. It was 
proved that this lady—(1) insanely, and without foundation, believed that 
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her husband intended, and had been endeavouring to poison her ; and (2) 
had committed adultery with the knowledge that it might, and in the hope 
that it would, enable her to be divorced. Now, it is clear that this lady 
was as insane, and as fully entitled to be held irresponsible, as either 
Hadjield or M‘Naghten. But Sir Charles Butt held that //adfield’s case 
had been over-ruled by “the law laid down by the House of Lords,” 
subsequent to J*Naghten’s acquittal (10 Cl. and Fin. 200), and that as she 
knew “the nature and quality” of her act, her delusions were no defence 
to the petitioner’s suit. The issue raised by this decision is a very simple 
and a very important one. There have been two distinct judicial inter- 
pretations of the rules in Jf‘Naghten’s case—(1) the old literal and 
grammatical adherence to the very words of the rules, which characterised 
the school of Alderson and Rolfe ; and (2) the expansion of the rules so as 
to widen the definition of exculpatory delusions and to include certain forms 
of moral insanity, which is associated with the name of Sir James Stephen. 
The correctness of Sir Charles Butt’s decision in Yarrow v. Yarrow, 
depends upon the answer to the question which of these two constructions 
is to prevail. It is of the highest moment that this question should be 
clearly and definitely answered, and we trust that the legal responsibility 
of the insane will, ere long, be once more submitted to the arbitrament of 
the ultimate Court of Appeal. But, while on the general question of 


responsibility, regret may be felt at the decision in Yarrow’s case, the facts 
very powerfully suggest that as between husband and wife the decision 
was morally right, and also suggest the further question whether the law of 
divorce might not properly be extended to include certain cases of insanity, 
though not accompanied by misconduct. 


A. W. R. 


Publication of Patent,—It was thought that in the recent case of 
Pickard & Curry v. Prescott, the House of Lords might have an oppor- 
tunity of clearing up the doubts which at present surround the question, 
what really constitutes the prior publication of a patent? Is it simply 
the offer of a communication to the public, like the surrender of the ideas’ 
and words in a book or manuscript when published? Or is it necessary to 
show that some substantial portion of the public have availed themselves 
of the offer, and that the invention has in some sense become known} 
The former view was apparently held and enunciated by Lord Romilly in 
Lang v. Gisborne, 31 Beav. 135, where he points out with great force the 
difficulties of defining a standard of actual knowledge and of adhering to 
any such definition. The latter view seems to be involved, although no- 
where clearly stated, in the series of cases, chiefly relating to publication 
in libraries, of which Harris v. Rothwell, 35 Ch. Div. 416 is the last. It 
is amusing to watch the diminishing intensity of phrase which the learned 
judges have used in these cases: “ generally known,” “ sufficiently known,” 
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“known to some people,” “unreservedly accessible.” No doubt, they 
treat the question as being mainly one of presumptive evidence, If, for 
example, one copy of a book was placed in a public library or in a book- 
seller's window, and no rebutting evidence offered, they would arrive at 
the conclusion that the publication was known to a “sufficient number of 
persons.’ Possibly, therefore, the results arrived at on this principle in 


particular cases might not vary greatly from those obtained by the applica- 


tion of Lord Romilly’s canon. In disposing of the case of Pickard & 
Curry, Lord Watson spoke of the public being “ possessed of the inven- 
tion,” which, to borrow a conveyancing phrase, might mean possessed in 
title or possessed in enjoyment. But if the communication is so made as 
to be practically available as a source of information to the public, that 
seems to be sufficient of itself to negative the title of the subsequent 
patentee as the true and first inventor. The question may also be put in 
this way. If in point of fact the invention was previously disclosed, what 
consideration does the public receive from the subsequent patentee to 
justify the grant of a monopoly to him, or to induce the public to consent 
to their being deprived of the right to use the invention? In Pickard & 
Curry, the House of Lords regarded the question of publication as one of 
fact on which they practically refused to disturb the verdict of the Court 
below. 


Suicide in Life Insurance.—Custom makes law, and in the long run 
it is stronger than either Statute or decisions. This process is exemplified 
in the history of the suicide clause in policies of life insurance. Since the 
date of Lord Lyndhurst’s decision in Fauntleroy’s case, it has been gene- 
rally supposed that an agreement to pay insurance money in the event of 
suicide is void, as being against public policy. No doubt, as Lord Hather- 
ley pointed out in the case of Jorn (30 L.J. Ch. 511), the point has never 
been decided ; but it was thought that the case of deliberate suicide was 
even stronger than that of Fauntleroy, where the assured had committed 
forgery, and thus, as it were, procured his own death by hanging. But 
Lord Lyndhurst’s doctrine has not stood the test of time and business 
experience. He reversed the judgment of a better lawyer, Sir John 
Leach, who held that, if the policy was taken out without fraud, suicide 
was one of the events insured against. Of course, a policy taken out with 
the previously formed purpose of committing suicide would be voidable on 
general principles of contract law. The common-sense of insurance offices 
quickly seized on this distinction. It is understood that about 90 per cent. 
of these offices have either completely waived the suicide clause, or agree 
to pay in the case of suicide provided three or five premiums have been 
paid. Indeed, it is difficult to effect policies on any other footing. In 
these circumstances it would require considerable moral courage in a Court 
of justice to declare that a business which is conducted with so much intel- 
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ligence and skill as that of life insurance is in this respect contrary to 
public policy. In point of fact, life insurance companies charge for suicide, 
their premiums being calculated on rates of mortality which include deaths 
by suicide. Further, it would be impossible in any case for an insurance 
company to prove that a desire to obtain the insurance money for his 
estate was the sole motive operating on the mind of the suicide, Why 
should a man not insure against the horrible combination of motives which 
generally produces suicide! Again, it is well settled that the oflice must 
pay if the assured killed himself when insane. But why should the execu- 
tors be exposed to a painful litigation on so doubtful an issue as insanity, 
which, after all, is a question of degree of comparative health! In the 
recent Maybrick case, where the executor recovered for the benefit of the 
murdered man’s estate (excluding therefrom the guilty wife), Lord Esher 
stated strongly that the rules invalidating contracts on grounds of public 
policy must not be pushed an inch farther than seems absolutely necessary, 
Besides, the modern suicide clause in life policies has generally contained 
an exception in favour of the bond fide mortgagee, and the validity of this 
exception has been often recognised in Court (White, L.R. 7 Eq, 394; 
City Bank, 50 L.T. 565). But, on grounds of public policy, why should 
the suicide benefit his creditor any more than his family? Neturning to 
the origo mali of Lord Lyndhurst’s judgment in /auntleroy’s case (+ Bligh, 
194), it is difficult to see how the executors could have recovered in that 
case, because, undoubtedly, by the law as it then stood, the proceeds of the 
policy were forfeited to the Crown, This law was altered in 1870. The 
business view of this matter is that men do not take out policies, and go on 


paying premiums for five years, with the intention of thereafter commit- 


ting suicide. 


The Salvation Army.—General Booth has raised many interesting 
questions with reference to the nature of religion, the destiny of the sub- 
merged tenth, and so on, But his followers have also raised an interesting 
question of law, which has been considered in the English case of Leatty 
and Gillbanks, L.R. 9 Q.B. Div. 308, and the Scottish case of Deakin vy. 
Milne, 10 Rett. Just. Ca, 22, and again in the recent case of Reg. v. Clark- 
son before the Court for the consideration of Crown cases reserved, where, 
on the motion of Mr. Justice Hawkins, the famous Eastbourne conviction 
was quashed. In the last case the Army had been acquitted of the charge 
under the Eastbourne Improvement Act which requires leave for proces- 
sions with music, and the Court held there was no evidence to support a 
charge of unlawful assembly. The truth is that the Army did not exhibit 
the spirit of a church militant at all, but submitted to the advice of the 
police and the buffets of the crowd with New Testament meekness. If 
there was anything unlawful, it was in the behaviour of the cowardly black- 
guards who did not belong to the Army. As sometimes in Scotland, the 
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Skeleton Army was present in force. An example of the methods of this 
strictly secular organisation may be found in the report of //endry v, 
Ferguson, 10 Rett. Just. Ca. 63. The appellant in that case felt himself 
compelled to attend the services of the Army, to imitate the crying of a cat, 
to shout and scream at the top of his voice, and when the Army sang the 
hymn, ‘We'll walk with Thee,” the appellant preferred to sing “ We'll 
have some tea.” It is stated by Mr, Justice Hawkins that the particular 
persons charged in the Eastbourne prosecution had not previously been in 
Eastbourne, and had therefore no reason to expect that the attempt to make 
a procession through the streets there would have any tendency to create a 
breach of the peace. The Court therefore had no occasion either to adopt 
or to repudiate the law suggested in Beatty and Gilllanks, that no person 
can be lawfully convicted for acts in themselves innocent which have a ten- 
dency to cause somebody else to commit a breach of the peace. It would, 
however, be impossible to accept as law a universal negative of that kind. 
As in a resolution lately submitted to the House of Commons on the subject 
of conspiracy, it has only an apparent and verbal plausibility. If an ass 
cannot bray without exciting a turkey cock to violence, it is for the interest 
of the farm-yard to prevent the ass from braying. In the case of the streets 
of a large town it is impossible, unless due notice is given, completely to 
protect a procession of the nature of the Salvation Army, should there be 
any considerable feeling of hostility towards it. The wisest course seems 
to be that followed by the Arbroath Magistrates in the case of Deakin v. 
Milne. They published a proclamation under the Act 1606, ¢. 17, and the 
High Court upheld a conviction of the Army, not only of breach of the 
peace, but also of breach of the proclamation. There seems to have been 
complete obstruction of traffic in the Arbroath case, but it does not appear 
to what extent either the religious or the secular mob used violence towards 
each other. But the Judges had no doubt of the common law power of 
the Magistrate to interfere if there was any tendency to cause a breach of 


the peace, whichever party was morally responsible. The recent violent 
debate in the House of Commons on the amendment of the Eastbourne 
Act will apparently make little difference in the legal situation. 


Outer House Procedure.—It cannot be too strongly stated that the 
Court of Session is losing its reputation for dispatch. This arises simply 
from disregard of the provisions of the great reforming Act of 1868, for 
which the legal profession is largely indebted to the late Lord Ormidale. 
It was that worthy judge who described the ordinary course of pro- 
cedure under the old rules as a judicial scandal—to the horror of his 
brethren on the bench and, as his statement was true, to the happy incite- 
ment of the Lord Advocate of the day. A case which requires no proof is 
now delayed unduly. The Outer House judges give proofs too much of 
their time ; and do not reserve, as they ought to do under the Act, a fair 
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chance for parties being heard on cases which require no proof. Further, 
there is again arising the old abuse of delays in closing the record and the 
new abuse of adjustments not communicated at once. It has become a 
custom to grant as of course considerable delay before closing. This custom 
is against both the letter and the spirit of the Act. It is just as easy for 
parties, if they were held to it, to close at the appointed time as a week or 
more afterwards, No delay should be given except where the defender 
sets up a really separate case requiring a specific answer. In such a case 
answers should be ordered by an appointed day. Then, there is a continu. 
ance, contrary to the Act, of the absurd notion that the Lord Ordinary’s 
roll is not peremptory. A case lingers on in the roll in the Outer House 
for weeks and months; it is called now and then and postponed on the 
most flimsy excuses, meaning generally that it does not suit Mr. A——’s 
or Mr. B ’s convenience to attend. This is indefensible in a Supreme 
Court. It proceeds often, no doubt, from the good feeling of the profession 
which prevents any practising counsel from enforcing the Act against a 
brother. This, nevertheless, is a reason which prevents the distribution 
of business, and tends to accumulate it in few hands—one of the very evils 
which the Act was expected to remedy. But this, by itself, would 
be only a professional matter, which could be borne with equanimity ina 
profession where, though there are many blanks and few prizes, there is 
little of petty jealousy or envy. It assumes another aspect when it is 
remembered that the Court and the bar are public servants, and exist for 
the benefit of the public seeking justice, speedily and cheaply as it ought to 
be given. The Outer House judges forget the Act when they allow endless 
continuations, The only Lord Ordinary who ever insisted, as all Outer 
House judges ought to do, on his roll being peremptory was Lord Young. 
He did public service in this matter, and his example ought to be followed. 
It is not an edifying spectacle that of a Lord Ordinary who calls his roll 
and can get nobody to come near him. No doubt, when proofs are given 
precedence of everything and nobody knows when he may be called to 
debate or procedure roll, there is some excuse for undertaking other engage- 
ments, or for not being prepared for a call which may or may not come 
within weeks or months. This confusion is the result of bad management 
contrary to the Act. The point is, that the Lord Ordinary should consider 
the public and not professional convenience, and that he should put out 
so many cases peremptorily for debate in each week, insist on their being 
heard, and leave himself free from proofs till they are heard. Moreover, 
the blank days, forbidden by the Act, should be given up, and the criminal 
circuits might be arranged rather more for vacation. The Court in short 
is lapsing into its old state before Lord Ormidale’s reform ; and it needs 
a vigour and public spirit such as his to take up the Act and enforce it 
literally. That justice should be done with the utmost possible dispatch 
and at the least possible expense was the intent of the Act, and the Outer 
House judges and the practitioners before them are forgetting this. 
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Précis du droit de Famille Romain. Par Atpnonse Rivier, Professeur 
x l'Université de Bruxelles. Paris: ArtHurR Rousseau, 1891. 


Tue above-named work is from the pen of the accomplished professor 
of International Law at Brussels. It is a monograph of 376 pages, 
octavo, exclusive of the Table of Contents and Index, and is dedicated 
to the Faculty of Law of the University of Bologna. It is intended to 
present a succint statement of the Roman law of the family—the jus 
quod ad personas pertinet—during the several epochs of its history. The 
author, who apparently possesses the enviable faculty of writing with 
equal facility in both French and German, has already published one or 
two treatises on special departments of the Roman law, and, in particular, 
in 1878, a useful treatise on mortis causa succession. 

To the lawyer, who is not of the mere black letter order, there is no 
department of his science which is more attractive than that which relates 
to the personal and domestic relations. Marriage, the relations of husband 
and wife, of parent and child, of guardian and ward—in short, the family 
as the root and groundwork of the social fabric—can never fail, in any 
system of law, to excite the keenest interest and enquiry. Especially 
attractive is the theme for the student of legal history. As M. Rivier, 
in his preface, eloquently observes :— 

“T/histoire des relations de famille, envisag¢e comme une des branches 
de histoire du droit, offre des puissants éléments d’intérét et d’instruction ; 
le jurisconsulte et homme d’Etat, ’économiste et le moraliste, le reforma- 
teur et l’archéologue en peuvent ¢galement tirer profit. Notre société a 
pour base la famille. Le foyer antique, ot le feu ne s’éteint jamais, le 
vaisseau, toujours rempli de l’eau nécessaire au culte, forment le centre et 
l'unité de la communauté domestique d’ot Etat est né. La filiation des 
préceptes fondamentaux de notre droit remonte jusqu’aux régles sacrées de 
cette primitive communauté. Le devoir envers la patrie, terre des péres, 
nest autre chose, a l’origine, que l’extension du devoir envers les ancétres, 
envers la famille.” 

In the work before us the author has undertaken, as I have said, to 
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give an exposition of the doctrines of the Roman law of the family during 
the several periods of its development—ranging from King Servius 
Tullius to Justinian, Though tempted apparently to stray into the wide 
field of comparative jurisprudence, he has refrained from doing so. Only 
incidentally, and by way of notes, does he introduce the consideration of 
non-Roman customs and laws—borrowing a variety of his illustrations 
from the works of Sir Henry Maine. 

The following will give a notion of the general arrangement of the 
work. It is divided into five chapters. In Chapter I. the conception of 
the Roman familia is explained—first, the various meanings of the term 
Jamilia are given, and then, the distinctions between the agnatic and 
cognatic family (famille civile and famille naturelle). The much con- 
troverted question of the relation of the familia to the gens is here 
noticed, though it cannot be said that any new light is thrown upon it, 
nor upon the no less difficult subject of the position of the clientes, in the 
early law, as members of the familia and gens. Differing from the pre- 
vailing opinion, which follows that of Mommsen—viz., that it was only 
where persons, who claimed to be descended from a common ancestor, 
were unable to point out the links of the common descent that they were 
spoken of as gentiles, M. Rivier (pp. 25-6) favours the hypothesis that all 
agnati of the seventh or remoter degrees were called genfiles in relation to 
ach other. 

In Chapter II. the subject of patria potestas, (the parental relations) 
is discussed under the familiar sub-divisions of—(1) its constitution; 
(2) its effects; and (3) its termination. In Chapter III. is taken up 
the doctrine of marriage—“ La manus et le mariage” a topic which, 
we venture to think, should, in logical method, have preceded the doctrine 
of patria potestas. Chapter IV. is devoted to the doctrines of Servitus, 
Mancipium, and Patronatus ; and Chapter V. to Tutory and Curatory. 

One valuable feature of the book consists in the careful selection of 
texts which has been made from the law sources; the texts confirming or 
illustrating the author’s proposition being printed at the end of every 
sub-division of the sections into which each chapter is divided. On the 
whole, from our perusal of the book, we can say with confidence that it is 
distinguished by lucidity and accuracy, and we are confident that it will be 
useful to both lecturers and students at the universities who are engaged 
in expounding or studying the department of the Roman law with which 


it deals. Henry Goupy. 


A Treatise on the Law of Contracts. Dy C. G. Appisoy, Esq. Ninth 
Edition, by Horace Smiru, Esq., Bencher of the Inner Temple. 
London: Stevens & Sons, 1892. 


A law book which has attained its ninth edition is probably secure 


against criticism. It has only to be recognised and announced. The 
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British legal public has taken it to its bosom and its business, and there 


is practically no more to be said, Addison on Contracts is a vast reposi- 


tory of cases, good, bad, and indifferent, exhibited with much of the cold, 
uncritical impartiality of the Digest, not the Roman, but the familiar 
Index to the Reports. It is rather better reading than the Index, and 
it does attempt now and then to discriminate the value of different 
authorities in the light of principle. But it is not a statement of prin- 
ciples which is wanted by its purchasers. It is simple and clear statement 
of what has been decided, with hints for arguments pro and con, such as 
may suit a busy practitioner who cannot be bothered with science, but 
wants authorities for his case. Addison on Contracts amply meets the 
bustling practitioners’ needs, It is an amazing record of the law of 
contract in its working state; here, full of good sense and clear insight, 
there, choked with technicality and dulness of perception. The book in 
this unassailable and imposing ninth edition has all the old merits which 
render it such an excellent book of reference and all the old demerits 
which place it so low in legal literature. But we are a practical people, 
and law is to the practitioner a practical art, just as surgery is in the 
hands of the operator. Among other features the book presents an interest- 
ing picture of the technical common law, threatening at first to be over- 
whelmed by its own priggishness, and coming in modern times, with many 
efforts and hesitations, to the clearer light of what might be called, 
were the phrase not hackneyed, substantial justice. The evolution or 
progress of legal ideas, said Maine, is from Status to Contract; and he 
left it there, just as might be expected of his school of thought. Why, 
it is apparent even from this book of practice that the evolution is 
going on to construe obligations out of mere relations in which men 
stand to one another without express contract at all. “ Where a man makes 
a representation on the faith of which another man alters his position, the 
man making the representation is bound to perform it; for in the eye of 
a Court of Equity it is a Contract” (p. 3 of this edition). This is what 
is called by the barbarous term estoppel in pais. “Where a party by 
his words or conduct wilfully causes another to believe in the existence of 
a certain state of things, and induces him to act on that belief, and alter 
his own previous position.” This important doctrine of Equity Jurisprud- 
ence is rather meagrely treated in the book, no doubt for the rather 
jocose reason that the common lawyers had exhausted their inven- 
tive or corrective powers in the theory of Implied Contracts. Dut it 
would be too much to expect in a book of this sort any scientific attempt 
to point ont how rights arising out of jural relations are in modern law 
assuming nearly as much importance as rights out of express contract. 
Modern jurisprudence has taken many steps since Maine wrote and sum- 
marised its tendencies as he understood them ; and the practitioner, who 
merely slings at his opponent one of Addison’s or of his editor’s authorities, 
without regard to the great drift of modern jurisprudence towards the 
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essential and substantial, will remain a practitioner and no more. Among 


the curious cases in the book is one where a promise to leave a legacy was 
held binding, and was specifically enforced against the executor (p. 276), 
This at first seems a contradiction in terms, because a legacy may be regarded 
us essentially a voluntary, and, therefore, revocable gift. The difficulty of 
proving such a promise, except by writ or oath, stood in the way in a 
Scottish case in 1868 (Johnston v. Goodlet, 6 M. 1067). But an older 
authority (Stair, 3, 8,27) places the matter on its true footing. “An 
obligement to leave a legacy was found valid, and to stand as an irrevocable 
legacy ; yet only to be taken out of the defunct’s part of his free goods” 
(Houston, M. 8049). There is not time or space, however, to go over even 
such other curious cases as have been noted in various parts of this book ; 
nor is the subject instructive. Even as a record of decided cases, down to 
the end of the year 1891, the Editor discharges his duty of annotation 
somewhat perfunctorily, when he merely mentions, on the doctrine of 
volenti non fit injuria, the case of Smith v. Baker (p. 851), 3 App. Ca. 325, 
and attempts no summary of its important results. The same may be said 
of the equally important case of Johnson v. Lindsay, 3 App, Ca. 371. This 
case, reversing as it did leading cases both English and Scottish, deserved 
some further notice, but possibly it is enough for the practitioner to get his 
references, and he gets them in ample measure in this volume of over 
1300 pages. The strange thing is that Mr. Addison in his preface to the 
first edition in 1847 evidently thought he was making a book of scientific 
jurisprudence, fitted to advance the Jaw (as it ought to be) into a necessary 
branch of liberal education. Let not the practitioner feebly despise 
the term scientific, It only means that book-makers should recognise in 
their works that all cases are not equally important—that there are, in all 
the great contracts, leading lines or principles easily to be understood and 
stated, and that the cases are mere illustrations of the scientific skeleton, or 
modifications introduced by general] legal principles into the particular 
contract. Science and practice might perfectly well go together. If the 
bookmakers would first consider the main lines, the cases so precious 
to the hurried man of business might fall into their proper places quite 
simply, and with superior utility for practical purposes. Mr. Pollock’s 
booklet on Partnership is, in some respects, better than Mr. Justice 
Lindley’s big volume, even from the point of view of practice. The only 
disadvantage is that Mr. Pollock’s books need to be read in order to be 
understood ; whereas Addison on Contracts may be turned up as one 
would the London Directory. J/ens agitat molem. The present editor 
of this ninth edition has a sort of idea that even Addison might be im- 
proved by more scientific—z.e., more skilled arrangement. Addison is of 
course too valuable a property to be lightly touched so as to dismay or dis- 
turb its habitual purchasers from their happy and profitable ways. It has 
a place commercially and deserves it. Nevertheless, one reads at first with 
approbation, as a novelty, the preface to the ninth edition as follows :—“The 
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work has been re-arranged in the present edition by bringing together all 
those parts of it which relate to contracts in general, so that the first portion 
—viz., Book I., is a complete treatise on the law of contracts, and the second 


portion—viz., Book II., contains the particular laws and customs relating to 


certain well-known kinds of contracts. There is also added (as an appendix) 
achapter on stamps . . .” But alas for the hopes of the scientific person who 
is justly scoffed at as a jurist. The editor of the seventh edition said, and 
did much the same thing:—“I have thought it best to depart from this 
somewhat unscientific arrangement, and to adopt one which seems more 
logical. I have divided the work into three heads—the first treats of the 
law of contracts generally ; the second deals with particular contracts, and 
points out how in these the general law is developed or modified ; und to 
the third is consigned the subject of stamps. ...” As the world grows 
older, and let us hope better, there will be a British code made up of the 
best of English and Scottish jurisprudence on the subject of contracts. 
There will be added to its paragraphs illustrative cases after the mode 
Macaulay. Nothing else will supersede Addison. 


A Treatise on the Law of Scotland relating to Rights of Fishing. 
By Cuaryes Stewart, Advocate. Second edition, edited by J. C. 
Suarrp, Advocate, Edinburgh: T. & T. Crarx, 1892. 


Mr. Shairp is to be congratulated upon bringing out a second edition 
of the valuable treatise on the Law of Fishing by Mr. Charles Stewart. 
The first edition of this work appeared in 1868. Many statutes have been 
passed and decisions pronounced since then, and this second edition cer- 
tainly does not make its appearance too soon, The editor in his preface 
sets forth that his purpose is not to rewrite the book, but merely to bring 
it down to date, and this aim has been successfully accomplished. 

The increased development and growing importance of sea fisheries, 
the establishment of the Fishery Board, and the numerous statutory pro- 
visions regulating the industry of white fishing in Scotland, have induced 
the present editor to recast the chapter upon white fishing, and to devote 
a separate chapter to the herring fishery. He has been judicious in his 
arrangement of this chapter, the regulations of the Fishery Board appli- 
cable to the herring fishing being relegated to tlhe appendix where they are 
fully detailed. The import of the cases upon titles to salmon fishing 
has been skilfully inserted into the text of the first edition; the later 
cases which support the view that, where fishing by rod and line is the 
only possible method of exercising possession of a salmon fishery, that of 
itself will satisfy the requirements of the law in completing a title by 
prescription, have been carefully digested. (See Warrand’s Trustees v. 
Mackintosh, noticed Juridical Review, ii. 201.) 
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There are, however, one or two slight blemishes to which we beg to call 
the editor’s attention. It being still an open question whether in a case 
of salmon fishing the landlord’s hypothec extends to boats, nets, and other 
implements of fishing, we should like to have had some statement of the 
bearing of other branches of the law upon this point. Mr. Hunter in his 
work on Landlord and Tenant states that the solution of this matter is to 
be regulated on the principles which apply to hypothec in mineral leases, 
In connection with the subject of dam dykes, the case of the Marquis of 
Ailsa v. Paterson & Ronald, 5 8.L.R. 5, is not referred to, in which the 
Court ordered the execution of a slap for the passage of salmon, the nature 
and dimensions of which had been adjusted by an engineer under a judicial 
remit. The case is an instructive one dealing with the exercise of the 
nobile officitum of the Court, the parties to the action being the proprietors 
of opposite banks of a river, one of whom had a prescriptive right toa dam 
dyke. 

In treating of the use of “ haave-nets,” as they are termed, the statement 
in the text at p. 366, that “half-nets in this manner clearly fall within the 
description of fixed engines,” does not appear to tally with the statutory defini- 
tion of fixed engine which includes “any net or other implement for taking 
fish fixed to the soil, or made stationary in any other way not being a cruive 
or mill dam,” 40 & 41 Vict. c. 240, $4. The idea of a man wading intoa 
river and holding a net there, and moving it with each step he takes, and 
necessarily advancing or retreating with the tide is difficult to reconcile 
with the idea of a fixed engine, particularly after the dicta in the Masters 
of Allan’s Mortification v. Thomson, 1876, 7 R. 221. 

Since the industry of pisciculture has advanced so far within recent 
years, the case of Armstead v. Bowerman, might have been alluded to. 
This was an action of damages for the destruction of ova alleged to have 
been caused by operations on the higher waters of the stream which sup- 
plied the propagating tanks with water. The case certainly involves no 
point of fishing law, but in a work which devotes a special paragraph to 
the regulation of the artificial culture of oyster beds, it might have been 
referred to. 

The appendix contains all the leading statutes, a statement of the powers 


of the Fishery Board, bye-laws of the Fishery Board, a list of the annual 


close times of the various rivers in Scotland, and the Memorandum by the 
special commissioners on the Solway. 

On the whole, this edition is one which will be gladly received by 
the legal profession, and is certain to find its way into the libraries of 
numbers of District Boards ; while its chapters upon offences and prosecu- 
tions render it peculiarly serviceable to the country practitioner. The 
angler, also, will find many points of considerable importance discussed in 
it, which cannot fail to be of interest to him. 

D. Ross Srewart. 
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The Complete Annual Digest of every Reported Case in all the Courts 
for the Year 1891. Edited by ALFrep Empen, of the Inner Temple, 
Esq., Barrister-at-Law ; compiled by Herpert Tuompson, M.A., LL.M., 
of the Inner Temple, Esq., Barrister-at-Law ; assisted by W. A. Brice, 
M.A., LL.M., of the Inner Temple, Esq., Barrister-at-Law. London : 
WirttraAmM CLowes & Sons, Limirep, 1892. 


This is the ninth annual issue of Emden’s Digest. The merits of the 
work are too well known to require special notice here. It is enough to 
say that Mr, Emden and his coadjutors have continued to avail themselves 
of their own experience and that of other labourers in the same field ; so 
that, in regard to clearness of arrangement and facility of reference, this 
volume may be taken as representing nearly the best that can be done in 
the way of digesting, tabulating, and classifying the yearly mass of English 
case law. The Digest comprises every case (up to Ist December, 1891) 
which is contained in the “ Law Reports,” “The Law Journal Reports,” 
“The Law Times Reports,” ‘“‘The Weekly Reporter,” “Cox’s Criminal 
Cases,” “ Aspinall’s Maritime Law Cases,” “O’Malley and Hardcastle’s 
Election Petition Reports,” “‘ Fox’s Registration Cases” (in continuation 
of Coltman), “The Justice of the Peace,” “ Browne & Macnamara’s Rail- 
way Cases,” “The Zimes’ Law Reports” (up to 12th August, 1891), and 
other Reports. A note is also inserted of each case reported in the 
“Weekly Notes” (up to 15th August, 1891), and not subsequently 
reported in the “‘ Law Reports.” References are this year, for the first 
time, given to the official ‘“‘ Reports of Patent Cases.” The Digest further 


professes to include a “copious selection of decisions of importance from 
the Irish and Scotch Reports, and references to the American Reports 
of standing.” It contains also a complete index to all English cases for 
the year; a table of cases followed, overruled, or specially considered ; 
tables of statutes and of rules of Court; and a table of cases in the 
Digests for 1889 and 1890 which have since been decided on appeal. 


It is natural that we should here concern ourselves mainly with 
inquiring how the Scottish decisions are dealt with, Besides the promise 
on the title-page of a copious selection of decisions of importance, we are 
assured in the preface that “all decisions of interest to the English lawyer 
reported in the Court of Session and Justiciary Reports are included in 
the Digest.” The House of Lords decisions in Scottish appeals are 
necessarily included, from their being reported in the Law Reports. 
We have noticed eighteen Court of Session decisions (of which eight are 
Joint-Stock Company cases), and two decisions of the High Court of 
Justiciary. But we must demur to the statement that all have been 
inserted which are of interest to the English lawyer. Under Principal 
and Agent, for instance, no notice is taken of Bennet v. Inveresk Paper Co., 
19th June, 1891, in which the question of the power of the agent of a 
foreign principal to pledge his constituent’s credit and the principal's 
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title to sue on the home contract was examined with special reference to 


the English authorities. The title /ixtures cites three American decisions, 


but neither there nor anywhere else can a reference be found to the 
interesting case of Cochrane v. Stevenson, 18th July, 1891 (criticised Jur, 
Rev. iii. 375), which related to a portrait of Charles II., supposed to be 
by Sir Peter Lely, painted on canvas, and inserted as a panel above the 
fireplace in the dining-room of a mansion-house. In that case, after 
careful examination of English authorities, the Court of Session held, in a 
question between seller and purchaser, that the picture was moveable, 
though its removal left exposed a stone and lime wall. Again, the 
decision in Cunningham v. Maclachlan & Stewarts Trustee, 29th January, 
1891, to the effect that the contract between an author and publisher, by 
which the publisher takes the risk and the profits are halved, is a contract 
of sale of the right of publication, might fairly be regarded as of general 
interest. Coming now to the Justiciary cases, one would have expected 
some notice of Zodrick v. Wilson, 13th March, 1891. It was there held 
that the operation of dishorning cattle, as practised with due care and 
skill by farmers, is not an offence against the Cruelty to Animals Act ; 
and the contrary decision of the English Court in Yord v. Wiley was 
dissented from. The Scottish decision, however, is omitted, though an 
Irish judgment to the same effect, and expressing the same dissent from 
the English case, is duly recorded under Cruelty to Animals. It would 
be easy to name other instances; but these omissions do not affect the 
practical value, to a Scots lawyer, of this most serviceable work, which, 
both in design and in execution, reflects great credit on its compilers. 


GEORGE WatTSON, 


A Selection of Leading Cases in the Criminal Law (founded on 
Shirley’s Leading Cases). With Notes by Henry Warsvrtoy, 
Barrister-at-Law. London: Stevens & Sons, 1892. 


English law is specially adapted for illustration by the method of 
“ Leading Cases.” Hence, both in England and in America there are not a’ 
few standard works bearing that title, and consisting of full statements of 
cases, followed by a more or less exhaustive commentary on the various 
principles involved in the particular decision. In imitation of this form 
of exposition of legal doctrines, from time to time have appeared students’ 
manuals of leading cases; that is to say, short statements of cases, with 
brief notes of related cases. If well done, these manuals may fairly be 
used as a sort of short-hand system of reading the reports, subsidiary to 
the study of a standard text-book on the particular subject. To the latter 
the author 


class belongs Mr. Warburton’s present work. ‘ My aim,” 


states, “has been to make the present collection a hand-book for practi- 
tioners as well as for students.” The author undoubtedly shows capacity 
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and knowledge to make such a book, but it is doubtful if he has in this 
effort succeeded, The book embodies the notes of a busy and learned 
criminal lawyer, but more time should have been expended on its prepara- 
tion. The main paragraphs stating the illustrating case are not always so 
lucidly written as is desirable, and they consist far too much of long quota- 
tions from the opinions of the judges. Too frequently much space, in some 


“‘ other cases in point.” 


cases a page, is occupied with a string of references to 
The student might as well have the Digest and Reports at his side. The 
selection of cases is, on the whole, good and comprehensive, though occa- 
sionally there is a deficiency of statement—as, for instance, in the matter 
of theft of animals. In the matter of style there is room for improvement. 
Even in the Preface the English of the author is not all that might be 
desired. Witness the sentence: “ Having had several years’ experience at 
the Bar of the Central Criminal Court, my attention has been,” Xe. 

If the author would devote sufficient time to recast his work, a 
useful book might be the result. 


A Study of Influenza and the Laws of England concerning Infectious 
Diseases. By Ricuarp Sistey, M.D. London: Lonemans, 1892. 


This is a very small book, but it contains more food for thought than 
many a bulky volume. It consists of a paper read before the Society of 
Medical Officers of Health, on 18th January, 1892, and a paper read before 
the Epidemiological Society, on 20th May, 1891, on ‘* The Spread of Influ- 
enza by Contagion.” Dr, Sisley annexes an opinion obtained by him from 
Sir Frederick Pollock on the powers of sanitary authorities as to influenza ; 
and he also prints the sections of the various Acts dealing with infectious 
diseases, The author regards it as now established that influenza is a con- 
tagious disease, and thinks it probable that it may be communicated not 
only by direct contact with persons affected, but also by clothing, or letters, 
or such-like. If this be so, it cannot be doubtful that the very rapid spread 
of the epidemic during the last three years has been largely due to want of 
precaution. At the time of the first outbreak in 1889-90, the disease was 


generally regarded as miasmatic in character, and air-borne. Very few 


physicians were living who were in practice in 1837, the date of the last 
great epidemic, and Dr. Sisley thinks too great weight was attributed by 
the Faculty to the opinion of Sir Thomas Watson, This authority, in treat- 
ing of influenza as it occurred in 1837, says: “I have remarked that Cullen 
makes this species of catarrh to proceed from contagion, But the visita- 
tion is a great deal too sudden and too widely spread to be capable of 
explanation in that way. The occurrence of epidemic catarrh, as well as 
of most other epidemics, is unquestionably connected with some particular 
state or contamination of the atmosphere.” Such being the views widely 
entertained in the medical world, it is not surprising that the general public 
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should have regarded isolation and other precautionary measures as labour 
lost. It is impossible in a short notice to attempt to review the evidence 
collected by Dr. Sisley. It certainly strikes a layman that the onus is 
now shifted, and that it lies on those maintaining the non-infectious nature 
of the disease to explain the facts consistently with that hypothesis. A 
malady to which the Registrar-General is inclined to attribute the deaths 
of 27,074 people in 1890 in England and Wales alone, is one not to be 
regarded otherwise than as a serious scourge. Should it revisit us in 
1893, ample opportunity would be afforded for testing the value of pre- 
cautions. Dr. Sisley points out that influenza is not among the infectious 
diseases specified in the Infectious Diseases (Notification) Act, 1889, which 
applies to Scotland. This Act is only “adoptive,” and where it has not 
been adopted could not be brought into force in less than six weeks, 
Where it has been adopted, the Local Authority might extend its opera- 
tions to influenza, after approval of the Local Government Board or Board 
of Supervision, and advertisement. This would involve a delay of at least 
twelve days. It is obvious, as the author justly says, that measures of this 
kind are useless unless taken before the epidemic has firmly established 
itself in any locality. It is, further, doubtful, in the opinion of Sir Frederick 
Pollock, whether influenza is a “dangerous infectious disorder ” in the sense 
of the Public Health Act, 1875, § 126; and not at all doubtful that the 
Public Health (London) Act, 1891, confers no power on the authorities of 
the metropolis to punish persons who use public conveyances and the like 
while suffering from this disease. A curious instance is given of the difli- 
culty at first experienced in London by the honest people unwilling to 
infect cabs. The St. John’s Ambulance Society declined to carry the 
patients because influenza is infectious. The Metropolitan Asylums’ 
Board declined to carry them because influenza was not in their list of 
“ dangerous infectious diseases.” Dr. Sisley deserves the thanks of the 
community for drawing attention to the expediency of placing influenza in 
the same category as other infectious disorders. Much, indeed, is to be 
said for his proposition that the interests of sanitary legislation demand 
the formation of a separate Board under a Minister of Public Health, who 
should be an expert and independent of politics. The multifarious duties 
of the President of the Local Government Board and the temporary tenure 


of his office prevent any adequate attempt being made to systematise and 


amend our law of public health, or preserve a due esprit de swite in its 


administration. F. PW. 


Sheriff Court Styles arranged in Dictionary form, with Notes and 
Authorities. By J. M. Lees, Advocate, Sheriff of Stirlingshire, dc. 
Third Edition, Edinburgh: Bett & Braprure, 1892. 


That the “Sheriff Court Styles” supplied a want is proved by its 
having reached a third edition ; and that the want was well supplied will 
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ve obvious to any one who makes an examination of the contents of the 
book. During a long experience as Sheriff-Sulstitute im Airdrie and 
Glasgow, Sheriff Lees enjoyed exceptional opportunities of becoming 
familiar with the styles of writs in use in the Sheriff Court, and as those 
which he has selected for publication have in most cases stood the test of 
use, the practitioner may, with some confidence, accept them as reliable 
aids in the preparation of his pleadings. There are few papers he is likely 
to be called upon to prepare for which Sheriff Lees does not supply a 
model. This edition, for example, contains thirty styles of application for 
Interdict, thirty-one for Reparation, thirty-two forms of Motion and 
thirty-five of Minutes, while space has been found for such unusual 
applications as petitions for authority to disinter, to remove a sick or 
insane prisoner, and to assess compensation for laying a sewer. The 
present edition is substantially the same as the last in matter and arrange- 
ment, but it is very considerably increased in bulk, about one hundred 


pages of new matter having been added. This has been necessitate ., as 


the preface explains, by the busy legislation of the last four years which, 
while modifying to some extent the forms previously in use lias sanctioned 
new grounds of action, and extended, in some measure, the jurisdiction of 
the Sheriff Courts. The increase is especially noticeable in the portion of 
the work dealing with applications under the Bankruptcy and Cessio Acts, 
while the Crofters’ Act and the Presumption of Life Limitation Act have 
also occasioned some additional pages. The notes have been revised and 
appear to have been carefully brought down to date, and the value of the 
work is enhanced by a copious index. While the book is intended 
primarily for practitioners in the Sheriff Courts, it will no doubt continue 
to be found of considerable service as an aid to the preparation of plead- 
ings in the Court of Session, There are many lawyers practising in the 
Supreme Court who are in the habit of laying under contribution the terse 
and suggestive Condescendences and neatly-expressed Pleas in Law con- 
tained in the earlier editions of the “ Sheriff Court Styles” and to whom 
this new edition, with the additional matter it contains, will prove very 
welcome. 


Concise Precedents under the Companies Acts 1862 to 1890. By 
F. Gore-Browng, of the Inner Temple, Barrister-at-Law. London: 
Jordan & Sons. 


This will be found a useful volume of precedents or forms in the for- 
mation, management, and winding-up of companies. There are other 
larger and more elaborate collections, such as Palmer's Company Precedents, 
but this volume has evidently been prepared with much care, and contains 
a great variety of forms, useful in all stages of a company’s history. Each 
subject is prefaced by a few pages of judicious remarks, supported, but not 
overloaded by reference to decisions. The subjects of Preliminary Agree- 








184 THE JURIDICAL REVIEW. 


ments, Debentures, and Reconstruction, both in the observations and forms 
appear to be treated with special care. But a Scottish lawyer must 
remember, how Scots law differs from English, in the matter of creating 
floating charges over a company’s property, and uncalled capital. The 


book contains useful tables, showing the duties and fees payable on regis. 


tering companies, a source of income which the public will not grudge to 
the Chancellor of the Exchequer. The three Companies Acts of 1890, 
as to alteration of memorandum, Directors’ liability, and winding-up in 
England, are printed in the appendix. These have as yet, received little 
illustration in the Courts, but it is to be observed, that the English judges 
generally require companies that enlarge their objects to change their names, 
in such a way as to indicate or at least cover the change of business [see the 
case of the National Boiler Insurance Co., recently decided by Justice 
Kekewich, Ch. Div. p, 306]. This is done under the power which the Court 
has to pronounce a confirming order on such terms and conditions, as to the 
Court seems fit. The Court in Scotland does not appear as yet to have 
interfered in this matter. 


ICL 


Summary of the Law of Joint-Stock Companies. By P. H. Camenoy, 
S.8.C. Second Edition, Edinburgh: Bett & Braprvte. 


This is the Second Edition of Mr. Cameron’s Summary. In the first 
two hundred pages we have a great deal of condensed information on 
company law arranged in chapters under a variety of headings, such as 
Promoters of Companies—Formation of Companies—Management of Com- 
panies— Winding-Up of Companies, &c., supported by numerous references 
to the statutes and decisions. The decisions include those of the Scottish 
Courts, and in that respect Mr. Cameron’s hand-book has for Scots law- 
yers an advantage over English books ; but the writer should not have 
given so many references to the ‘Scottish Law Reporter” to the exclusion 
of the more generally used “Session Cases.” The chapters are divided 
into paragraphs distinctly headed, which will make it easy for the practi- 
tioner to find what he requires, The second half of the volume contains a 
reprint of the whole Companies’ Acts, as well as the Life Assurance Acts 
and the Banking Acts. 


J.C. L. 
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Superior and Vassal—Transmission of Obligation to Erect Build- 
ings.— Macrae v. Mackenzie's Trustee, 20th November, 1891, 19 R. 138. 
There have of recent years been several cases in the Court of Session 
regarding the transmission of obligations in contracts relating to land, but 
it cannot be said that the law of Scotland on this subject has as yet been 
clearly defined. The tendency of Scottish conveyancers to regard all such 
contracts as alike in this matter, and to assume that such obligations 
therein contained as are of a permanent or continuous character will “ run 
with the land,” received a severe check in the year 1853 from the decisions 
of the House of Lords, reversing those of the Court of Session, in the well- 
known cases of Jfillar v. Small and Gardyne v. The Royal Bank. Thence- 
forward it was regarded as settled law that, in contracts of ground annual, 
personal obligations could not be extinguished or transferred by the mere 
transfer of the land, and that there were in such contracts no personal 
obligations arising from the mere tenure of the land independently of con- 
tract. More recently leases have come to be regarded as similar to 
contracts of ground annual in this respect, that the tenant’s personal 
obligation to pay rent is held to transmit on his death to his personal 
representative, in the event of the heir not taking up the lease, to the 
effect of rendering such personal representative liable in damages to the 
landlord for the premature termination of the lease. Bethune v. Morgan, 
1874, 2 R. 186; Rankine on Leases, p. 154. But the House of Lords 
have always recognised the theory of our system of feudal conveyancing, 
whereby various personal obligations are held to arise from the mere 
relation of superior and vassal, and to terminate when that relation 
terminates. Hence it follows that as regards transmission and extinction, 
obligations, though similarly worded, may not have the same meaning or 
effect in feu-contracts as in ordinary contracts. Thus the words, “1 bind 
myself, and my heirs, executors, and successors whomsoever,” if they occur 
in an ordinary contract, import a permanent obligation on the party during 
his lifetime, and on his whole estate afterhis death ; but if they occur in 
a feu-contract with reference to the payment of feu-duties, they import 
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only an obligation on the party to pay whatever feu-duties may become 
due as long as he remains vassal, and on his successors (if any) in the feu 
to pay future feu-duties, his personal representatives being liable, after his 
death, only for arrears which have become due in his lifetime. Aiton y, 
Russell's Executors, 1889, 16 R. 625. The insertion of the magic words 
“conjunctly aud severally ” after the mention of “ heirs, executors, and 
successors” in a feu-contract, may, indeed, lead to a result not anticipated 
by the unwary conveyancer who has inserted them, but this is an exception 
on which it is not necessary here to dwell. The obligation to pay feu- 
duties is an ordinary, and generally the chief, condition of feudal tenure, so 
that comparatively little difficulty has arisen in regard to the extinction 
and transmission of that obligation. But great difficulty has arisen in 
the case of other conditions and obligations, frequently inserted in modern 
feu-contracts, with reference, for example, to the erection of buildings, 
such conditions and obligations being a very essential part of the contract 
between the parties, but having little, if any, connection with the relation 
of superior and vassal. Even where the intention of the parties is clearly 
expressed, there may be room for doubt how far such conditions and obli- 
gations are binding on singular successors in the feu; but the difliculty is 
generally increased by «a slovenly style of conveyancing, which, after 
enumerating all the terms and conditions of the bargain between the parties 
to the feu-contract, winds up the deed with a general clause declaring all 
of them to be real liens and burdens affecting the Jands, although many of 
them may be seen to be from their character quite incapable of affecting 
the land or singular successors in the feu. 

The recent case of Macrae v. Mackenzie's Trustee illustrates the difhi- 
culties attending this branch of our law. The facts and circumstances of 
the case, so far as material to the decision, were briefly these :—By the 
feu-contract the superior conveyed to the vassal two pieces of ground, to be 
holden “always with and under the burden of the whole conditions, 
reservations, burdens, qualifications, and irritancies underwritten, which 
are declared to be real liens and burdens affecting the said two pieces of 
ground ”—viz., that buildings of a certain value should be erected by the 
vassal within two years, be upheld in such good order as would keep up the 
value, and be rebuilt if burned down, failing. any of which events, these 
presents and all following thereon should, in the option of the superior, 
become null and void. After the lapse of two years, the vassa! died in 
possession of the ground, without having erected the buildings mentioned 
in the feu-contract; and his widow, who had been appointed sole 
trustee under his settlement, did not take up the feu. The superior 
raised this action against her as such trustee, concluding to have her 
ordained to erect the buildings, &c., and in the event of her failing to do 


so, or in the event of decree for specific implement not being pronounced, 
for £600 in name of damages. The Lord Ordinary (Wellwood) found that 
the vassal was at the date of his death personally bound to erect the 
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puildings ; that he had failed to do so within the time fixed; “that the 


said personal obligation is now binding on the defender as his general 


representative ;” but that it was inexpedient to order specific implement 
of the said obligation by the defender ; and appointed the case to be put 
to the roll for further procedure. But, on a reclaiming note, the First 
Division recalled the interlocutor of the Lord Ordinary, and assoilzied the 
defender from the conclusions of the summons. The grounds for this 
reversal are thus tersely stated by the Lord President :—‘“I agree in 
holding that the defender, who is not the vassal, is not bound to erect 
houses in terms of the clause in this feu-contract, and by consequence that 
she is not bound to pay damages if she does not do so. The conclusion of 
the action being solely to compel her to do one or other of these things, 
I think she is entitled to absolvitor.” 

From a conveyancer’s point of view, this cannot be regarded as a 
satisfactory decision, for it determines nothing as to the true meaning and 
effect of the feu-contract, or as to the real rights of the parties ; it only 
settles that the pursuer made a technical mistake in his summons, a mis- 
take which, one would think, might have been set right by an amendment 
of the summons, so as to submit to the decision of the Court the real ques- 
tion on which the parties were at issue. The opinions delivered by some 
of the judges, however, afford material for comment. The opinion of the 
Lord Ordinary that although the feu-contract did not contain words of 
direct obligation with reference to the erection of buildings, the vassal was 
nevertheless personally bound to erect the buildings referred to, was 
adopted by Lord Kinnear, who delivered the leading opinion in the 
Inner House, Lord Adam, and Lord M‘Laren. As Lord Kinnear 
puts it, “When land is feued out for onerous considerations on certain 
conditions, these conditions are imposed as obligations upon the feuar 
or vassal who accepts delivery of the land. They are obligations 
ex contractu, which he is bound to perform, because they are the conditions 
upon which the grant is made, and upon which he has accepted it. 
I think such obligations are binding upon him and enforceable against 
him in exactly the same way as if he had undertaken and bound himself to 
perform them in express terms.” There can be no doubt as to the soundness 
and equity of the principle thus Jaid down, for between the contracting 
parties, the only question must be what is the fair meaning of the contract! 
But the three judges above-named further expressed opinions to the effect 
that the implied obligation to erect buildings in the present case would 
transmit and be enforceable as a personal obligation against any person 
taking up the feu. There being in this case no such person, these opinions 
cannot be regarded as more than obiter dicta in an ex parte application, and 
they seem open to very serious criticism. Even assuming that an obligation 
toerect buildings within a short time from the date of entry to the land can 
be the subject of a real burden (a point doubted and never decided), the 
liability of a person taking up the feu in the present case would arise, not 
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ex contractu, but from the fact that the obligation in question had been 
made a real burden. But it has hitherto been regarded as sound law that 
a real burden is not, and cannot be enforced as a personal obligation. 
There may possibly be conditions of a feudal grant so inherent as to form 
conditions of the tenure, and so be enforceable as personal obligations 
against any one taking up the feu, see Marquis of T'weeddale’s Trustees, 
1880, 7 R. 620; but hitherto no one has suggested that an obligation to 
erect buildings within two or three years falls within that category. But 
unless it can be brought within that category, the acceptance by a singular 
successor of a conveyance, ‘‘ with and under the real lien and burden” of 
an obligation on the original vassal to erect buildings in a short time, 
cannot be held to import a personal obligation by the singular successor to 
erect the buildings. This was the decision of Lord Kinnear (then Lord 
Ordinary) in Marshall's Trustee v. Macneill & Co., 1888, 15 R. 762, and 
the opinion of the First Division in affirming it, in a case where the real 
burden had been constituted, or attempted to be constituted, in a contract 
of ground annual ; and very much the same result had been arrived at by 
Lord M‘Laren as Lord Ordinary and the First Division, in the prior case 
of the Magistrates of Edinburgh, 1833, 11 R. 352, where it was held that 
a real burden could not be enforced by a personal action, although the 
feudal relation existed between the parties, the superior and a singular 
successor of the original feuar. 

It is strange that at this time of day there should be so much uncer- 
tainty as to the transmission of obligations in building-feu-contracts, and 
it is to be regretted that the uncertainty has been increased rather than 


diminished by the latest case on the subject. 
J. Henperson Bece. 


Construction of Accident Insurance Policies.—Clidero and Another 
v. The Scottish Accident Insurance Company Linuted, 29 S.L.R., p. 303. 
The first point of interest in this case is the proper legal construction of 
the clause in the policy which limits its scope to injuries occasioned by 
violent, accidental, external, and visible means. It is clear that if thesé 
terms are taken literally and without qualification, many cases of accidental 
injury, in the common acceptance of the term, will not be covered by the 
policy. The term visible, for instance, strictly means appreciable by the 
sense of sight, as distinguished from the other senses, and would exclude 
from the insurance an accidental injury caused by such a physical agent 
as electricity. Although no judicial interpretation of this term has been 
given, it is probable that this strict construction would be rejected, and the 
term held to be simply equivalent to material, and to imply the interven- 
tion of a physical agency external to the person of the assured. It is 
difficult to assign any value to the term violent, because it is difficult to 


imagine a cause of injury, at the same time accidental and external, which 
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is not violent. The violence of the means could, in general, only be inferred 
from the fact of the injury. The term accidental is therefore the crucial 


term of the clause, and accordingly it has more than once been defined 


judicially. In the present case the principle of definition accepted by the 


Court was that the term accidental cannot be applied to means which 
are the ordinary and intended result of a voluntary act. The same idea is 
expressed with more elaboration, in a recent judgment of the Supreme Court 
of the United States, where it was said :—“If a result is such as follows 
from ordinary means, voluntarily employed, in a not unusual or unexpected 
way, it cannot be called a result effected by accidental means ; but if, in 
theact which precedes the injury, something unforeseen, unexpected, unusual 
occurs, which produces the injury, then the injury has resulted through 
accidental means” [Mutual Accident Assurance v. Barry, October, 1888, 
13] U.S., 100}. The first and main ground of the decision in Clidero’s 
case was that the pursuer had failed to discharge the burden of proof, 
as there was an entire absence of unequivocal evidence as to the cause of 
the injury. This raises the question whether the absence of such evidence 
is necessarily fatal to a claim upon an accident policy. This was undoubt- 
edly the view taken by the Court of Session, but it seems not to be in 
conformity with recent decisions in England and America, and if it became 
an established precedent, it would certainly exclude recovery in a large 
number of cases. In England, in the case of Z'’row v. Railway Passengers 
Assurance Company [6 H. and N. 839; 30 LJ. (N.S.), Exch. 317], the 
assured, who left his lodgings with the purpose of bathing, was found 
drowned at a considerable distance from the place where he entered the 
water, but nothing further was known of the circumstances under which he 
met his death. As far as the evidence went, he might have died, either 
accidentally by the action of the water, or by suicide, or from internal 
weakness or disease. The Court below holding that the evidence was 
equally consistent with any of the suppositions, and that the burden of proof 
lay upon the plaintiff to show accidental death, refused to submit the ques- 
tion toa jury. But this decision was reversed on appeal by the Exchequer 
Chamber, where the Lord Chief Justice in delivering the opinion of the 
Court, said :—“ The next question ix, whether there was evidence for the 
jury that the assured met his death by drowning. It appears that he went 
to Brighton for recreation, and there is no reason to suppose that he intended 
to commit suicide. He left his lodgings for the purpose of bathing, and his 
clothes were found by the water-side, but he himself was not afterwards 
seen. A body was found in the water at a distance from the place where 
he went to bathe, but not at such a distance that it might not have been 
carried there by the waves. There was some evidence that this was the 
body of the assured, and assuming that it was, the question ought to have 
been submitted to the jury whether he met with his death by drowning. If 
they found that he died in the water, they might reasonably presume that, 
he died from drowning. It is true that death occurs in the water in some 
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instances from natural causes, as apoplexy, or cramp in the heart, but such 
cases are rare, and bear a small proportion to the number of deaths which 
take place from the action of the water. We think it ought to be submitted 
to the jury to say whether the deceased died from the action of the water, 
or natural causes, If they are of opinion that he died from the action of 
the water, causing asphyxia, that is a death from external violence, within 
the meaning of this policy, whether he swam to a distance and had not 
strength enough to regain the shore, or on going into the water got out of his 
depth.” The same view was taken in the American case already referred to, 
the facts in which were somewhat similar to those in Clidero’s case. The 
assured (who was described as strong and robust at the time of the injury), 
along with two other persons jumped from a platform to the ground, a dis- 
tance of four or five feet. The other two alighted safely, but the assured 
shortly afterwards appeared ill, and was found to have sustained internal 
injuries from which he died, Neither the assured himself, nor his com- 
panions who were present at the time, were able to say that there was 
any involuntary or unusual movement on the part of the assured during the 
jump, although he appeared to alight heavily. In this state of the facts, 
which have only been roughly indicated here, the judge in the Court below 
left it to the jury to infer from the whole circumstances of the case that 
there might have been a wrench or twist during the jump, or in the act 
of alighting. This ruling was brought upon a bill of exception before the 
Supreme Court, and that Court in disallowing the bill, said, “It is further 
urged that there was no evidence to support the verdict, because no accident 
was shown. We do not concur in this view. The two companions of the 
deceased jumped from the same platform at the same time and place, and 
alighted safely. It must be presumed not only that the deceased intended 
to alight safely, but thought that he would. The jury were, on all the 
evidence, at liberty to say whether it was an accident or not. The Court 
properly instructed the jury that the jumping off the platform was the 
means by which the injury, if any was sustained, was caused; that the 
question was whether there was anything accidental, unforeseen, involun- 


tary, unexpected, in the act of jumping, from the time the deceased left the 


platform, until he alighted on the ground.” 

The second ground of the decision in Clidero’s case was, that, apart 
from any direct evidence, the theory advanced by the pursuer’s own medical 
experts, excluded the idea of accident in the means by which the assured had 
been injured. According to their theory of the case, the act of the deceased, 
in stooping to pull on his socks, although this act was performed in the usual 
way, by a corpulent person, otherwise in a normal state of health, was 
sufficient of itself to account for the displacement of the colon, which caused 
his death. Such evidence purely conjectural in its character, and of little 
ralue, except from a formal point of view, seems to have had considerable 
weight with the Court, although, as observed by the Lord President, it is 
open to the criticism that it assigns to the internal organs, a more pre- 
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carious position than experience has led the world to suppose to belong to 


en. y 
them Wituiam Harvey. 


Company—TIssue of shares at a discount.—Ovregum Gold Mining 
Company of India, 14th March, 1892, viii. Zimes’ Law Reports, p. 436. 
At Jast it is decided by the House of Lords that the issue of shares at a 
discount is unlawful. The judgment is remarkable not for what it estab- 
lishes, for the proposition has ever since 7'revor v. Whitworth (a) in 1887, 
been itself “discounted,” but for the doubts and dissent of Lord Herschell. 
Issue of shares at a discount was first sanctioned in England in 1882 and 
1885 in two cases by Mr. Justice Chitty.(2) In consequence of Z'revor v. 
Whitworth these judgments were in 1887 doubted by the Court of Appeal 
in Addlestone Company, (c) and in 1888 formally condemned by the same 
Court in Almada and Tirito Company. (d) In the same year in Scotland, 
in A/enck,(¢) the same practice was held to be illegal by the First Division, 
even though expressly authorised by the memorandum of association, a 
feature which had not appeared in the prior cases. 

The ground of illegality is that such an issue of shares violates the 
Companies Act, 1862, and particularly sections 7, 8, and 38, which require 
the capital to be divided into shares of a certain fixed amount, to be speci- 
fied in the memorandum, and limit the liability of shareholders at nothing 
short of “the amount unpaid” on the shares so fixed. Writing up shares 
as partly paid, when neither money nor money’s worth has been received, 
in no sense diminishes “the amount unpaid.” It is not payment in cash ; 
and it is not payment in kind—a mode sanctioned by the Act of 1867, if a 
contract be registered at the time of issue. This was the ground of judg- 
ment taken by the Courts in both England and Scotland, and now adopted 
by the Lord Chancellor, with whom agreed Lords Watson, Macnaughten, 
and Morris, 

1. But Lord Herschell’s first doubt arises here. He says, in reference 
to payment otherwise than in cash, “not only may a share be allotted as 
fully paid up in respect of property, goods, or services received by the 
company, but the Courts will not inquire into the adequacy of the con- 
sideration, and certainly have not required it to be proved that the 
consideration given was equivalent in cash value to the nominal amount 
of the share.”(f/) Then he observed that the Act of 1867 distinctly 
recognises the validity of such a transaction, requiring only that the 
contract dispensing with cash payment shall be in writing, and duly filed ; 
and further that the object of this requirement is obvious—viz., to enable 


any creditor to ascertain how much of the liability on the shares has been 


(a) 12 App. Ca. 409. (d) 88 Ch. D. 415. 
(b) 23 Ch. D. 542. (c) 16 R. 271. 
(c) 37 Ch. D. 191. (f) P. 438 foot. 
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discharged by cash payment, and how much in some other way. Accord- 
ingly the expression “amount unpaid” must (he says) ‘at least be 
interpreted as meaning ‘unpaid or not otherwise satisfied in accordance 
with the provisions of the filed contract.’ And once this conclusion is 


arrived at, I do not think there would be any insuperable difliculty in 


including with them the case, where, in consideration of a certain payment, 
the liability had been by a filed contract entirely discharged.” (a) 

3ut Lord Herschell in the next sentence furnishes the answer, which, 
after all, he accepts, though reluctantly, but which other judges have 
found quite satisfactory—viz., that the Acts, both of 1862 and 1867, 
necessarily imply that there must be full payment in some form, though 
not in cash, as one might say, in meat or in malt. Lord Justice Cotton in 
the Almada case, points out that what the Act of 1867 dealt with was 
“the mode of payment and not whether the whole amount should or 
should not be paid in some way or other ;”(b) and, in the Addlestone 
case, that it contains nothing to authorise a contract that the shares should 
not be paid up in full, either in cash or otherwise.” (c) Lord Justice 
Lindley speaks to the same effect ;(d) and Lord Justice Fry, with his usual 
point, says that the question, under the Act of 1862, is—Is an agreement 
to take two shillings for twenty shillings a payment of eighteen shillings! 
and, under the Act of 1867, is such an agreement a mode of payment of 
eighteen shillings? “I say it is not. That appears to me to be the whole 
matter.” (e) 

The broad principle is, of course, behind these forms, namely, as explained 
by the late Lord President Inglis, that the issue of shares at a discount is the 
same in principle as the company buying its own shares. It diminishes 
the capital of the company in the same way as by returning it to the 
shareholders ; for, “instead of returning a portion of the capital which he 
has paid, they (the company) fail to put him under an obligation to pay up 
the unpaid portion of the shares, or rather they grant him a discharge of 
it, without consideration, to a certain amount.” (/) 

2. Lord Herschell’s second doubt, which amounts to a dissent, raises 
an interesting question, but unfortunately one which he admits was not 
argued at the bar of the House. The point is that, however the general - 
question might be decided if raised with creditors, the company here was 
not in liquidation, and creditors’ interests were not concerned, The case 
was one entirely with the company and its members, who had invited 
others to become holders of new preference shares, on the express condition 
that their liability should be confined to a fraction of the nominal amount 
of the share, That, he concedes, is ineffectual to exclude liability to 
creditors in a winding-up. ‘ But what (he asks) is, to prevent a company 
agreeing, that except in so far as the legislature has imposed the liability 


(a) P. 439 top. (b) 38 C.D. 422, (c) 37 C.D. 204. 
(d) P. 205. (c) 88 C.D, 425. (f) 16 R. 277. 
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they will not enforce any?”(a) He then suggests that if the agreement 
with the new shareholders had been, that the amount beyond a certain sum 
should only be called in a winding-up, and then only to satisfy creditors, 
and pay liquidation costs, it would have been quite valid, and that tlis was 
in effect what was done by issuing the shares at a discount. In short the 
condition was invalid guwoad creditors, but valid guoad shareholders ; and 
he was prepared to enforce it accordingly. It is unfortunate that Lord 
Herschell for the first time stated this view in giving judgment, and that, 
therefore, the other law peers had no opportunity of considering or meeting 
it. It is also to be observed that all the three prior cases, Addlestone, 
Almada, and Klenck, were cases between shareholders. It may be per- 
mitted to observe—(1.) The contract, as Lord Herschell proposes to enforce 
it, is not what either party intended or expressed. (2.) The question he 
puts, as quoted above, contains the necessary limitation that the legislature 
has imposed liability, out of which the company cannot contract itself; and 
he takes the 38th section of the 1862 Act, as the test or definition of that 
liability. But the 38th section is not contined to creditors’ liquidations ; 
it embraces liquidations in all circumstances, and however brought about. 

3. Moreover, the liability to contribute imposed by that section is for 
the purpose of meeting not only debts and costs of winding-up, but “for 
the payment of such sums as may be required for the adjustment of the 
rights of contributories amongst themselves,” with the qualifications there 
enumerated, the only one having a bearing upon the present question being 
the fourth, which prescribes the ‘“‘amount if any unpaid on the shares” as 
the limit of the contributory’s liability : so that we are led hack to the 
former part of the discussion, in which Lord Herschell gave an unwilling 
adhesion to shareholders’ liability as defined by the Act of 1862. 

4. Further, it appears that no distinction is drawn between creditors 
and members in the matter of a member’s liability on the shares. The con- 
tract is equally illegal and incompetent in both cases. Under the thirty- 
eighth section a liquidator is bound to make calls, if necessary, to adjust 
the rights of shareholders ; if there are holders of fully paid-up shares (such 
as vendors who got them under a filed agreement), they are entitled to have 
calls made on the holders of partly paid shares in order to equalise their 
loss. Paterson, 2 R. 490, this is a crucial illustration of the diverse inter- 
ests of shareholders in a liquidation, 

Meantime, the decision of the question stands in an unsatisfactory 
position, both for the appellant company and the public; for the company, 
because a possible ground of judgment in their favour was not considered by 
the Court ; for the public, because until Lord Herschell’s views are consid- 
ered and disposed of by the House of Lords, it cannot be known whether 


the distinction he draws is well founded. 
J. CAMPBELL LORIMER. 


(a) P. 439 foot. 
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What is Assessable Income.—In 7'own and County Bank v. Inland 
Revenue, 14 R. 528, aff. 15 R. (H.L.), 51, it was decided that a bank is 
entitled to deduct, in making up the balance of profits on which income- 
tax is payable, the annual value of the whole premises in which it carries 
on its business, although these are to some extent occupied as a dwelling- 
house by the bank manager. In this case the Lord President expressed 
the opinion that the annual value of the bank premises, so far as occupied 
by the agent as a dwelling-house, was a proper subject for Income-tax, and 
that the competent way of levying it was to assess the agent himself there- 
for under Schedule E. The soundness of this opinion came up for con- 
sideration in Zennant v. Inland Revenue, 18 R. 428. 

Mr. Tennant’s salary, &c., amounted to £374, and he also occupied part 
of the bank premises as a dwelling-house, The yearly value of the house 
was stated at £50, but the agent was -not entitled to sublet it or to absent 
himself from it. If this £50 fell to be reckoned as part of his income, then 
he was not entitled to the abatement allowed to those whose income is under 
£400 per annum. It appears that it was not proposed to assess the agent 
on the £50, but merely to include this sum so as to bring his income over 
£400. A Court of seven judges by a bare majority, found that the annual 
value of the house in question must be reckoned as income ; a decision 
which has now been unanimously set aside in the House of Lords. 

In the Court of Session the majority dealt with the case, not as raising 
a general question, but as depending entirely on the facts of the particular 
case ; in other words, the decision depended on whether the occupation was 
a benetit or a burden to the occupier. If it was a gain or an advantage to 
him, by his being relieved from the necessity of paying rent for himself and 
family, then it was income. Such a view, of course, rendered necessary an 
inquiry into the circumstances of each case—whether the occupier was a 
bachelor or a married man, whether the house was suitable or unsuitable 
tor his domestic requirements, whether it compelled him to live separately 
from his wife and family, or the reverse. This mode of considering the 
question, however, received no support in the House of Lords, The Lord 
Chancellor, in the course of his judgment, said : “ In every case where such 
a question arose, it would be necessary to examine the peculiar circum-- 
stances of each man’s family. If he had a large family that could not be 
accommodated in the house, and he must hire a house elsewhere, one result 
would follow. If he was a bachelor, and the house was appropriate to his 
wants, then another result would follow. I cannot think that the Legisla- 
ture ever contemplated such an examination or discrimination of persons 
subject to taxation, as such a system of assessment would imply. Nor do 
I understand on what principle the inquiry would properly be directed.” 
Certainly the limits of such an inquiry would be difficult to define. If, for 
example, the occupant were a married man, and compelled by his vocation to 
live separately from his wife, would the Commissioners or the Court inquire 


whether, prior to his occupation, he had been living with his wife ; for it is 
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clear that if the spouses had been living apart, the husband is saved the 
expense of one establishment, while if they were living together he is not. 

The minority of judges in the Court of Session, on the other band, 
treated the case as raising a general question, to be determined altogether 
independently of the domestic necessities and arrangements of the bank 


agent. The question was not whether the agent, by sitting rent free, was 


in possession of a material advantage, which made his salary more valuable 


to him, and enabled him to spend on other things more of his income than 
if he had not possessed such a benefit, but whether his occupation of the 
house was a subject on which the statute imposed taxation—.e., income in 
the sense of the Act. 

The only two schedules in the Act which could possibly apply to the 
income of a person in Mr, Tennant’s position were Schedules D and E, 
and, as Schedule D only applied to professions, employments, or vocations 
not contained in any other schedule, it followed that, if Schedule E was 
applicable, Schedule D had no place. That Schedule E applied was clear, 
for by it the duties were chargeable on all salaries, fees, wages, perquisites, 
or profits whatsoever accruing by reason of such oflices and employments, 
and amongst these were included any office or employment of profit held 
under any public corporation, or any company or society, whether corporate 
or not corporate, which obviously included the Bank of Scotland. The 
only question, therefore, which remained was whether the annual value of 
the house could be brought under any of the words of the schedule— 
“salaries, fees, wages, perquisites, or profits.” That “salaries, fees, and 
wages” refer only to money payments seems clear, The word ‘ per- 
quisites” might, however, have included such an advantage as a free 
house, were it not that the Act explains that “perquisites ” in the sense 
of the statute are ‘such profits of offices and employments as arise from 
fees or other emoluments, and payable either by the Crown or the subject 
in the course of executing such offices or employments.” While in one 
sense a free house may be an emolument received by the bank-agent, it is 
not an emolument in the sense of this description, as the annual value of 
the house could not be said to be paid by the bank to the agent. Nor 
could the occupation of the house fall under the term ‘“ protits,” which 
refers to money only. Thus the result approved of by the House of Lords 
was reached, that the income which the law regards as the subject of 
taxation must be “ money, or money’s worth convertible into money at the 
recipient’s pleasure.” The extremes to which any other interpretation of 
the Act would lead are strikingly pointed out by Lord Young. A domestic 
servant, the captain of a ship, a housekeeper taking care of a mansion- 
house, would all be liable to have the annual value of the accommodation 
which they enjoyed included as part of their assessable income. 

Although the case of Tennant was one not of assessment, but of exemp- 
tion from assessment, several of the judges in both Courts drew no distine- 
tion between the two questions—(1) Whether the annual value of the 
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bank house was to be taken into account so that no abatement could 
be allowed ; and (2) whether the annual value could itself be assessed 
The latter only was considered by them—Was the occupancy of the house 
a taxable subject? It is clear that under the Act such a distinction might 
be contended for, as the section dealing with exemption provides that no 
abatement shall be allowed unless the “total income from all sources” is 
less than £400—words which do not appear in the Schedules D and E 
which deal with assessable income. Obviously, therefore, estate may be 
taken into consideration in bringing a person’s income above £400, so as 
to disentitle him to abatement, although such estate could not itself be 
taxed—for example, income from foreign sources. Had the House of 
Lords, then, affirmed the judgment of the Court of Session, and considered 
the annual value of the bank-house to fall under “ income from all sources” 
there would still have remained open the question whether such occupancy 
was income for which the occupant could be assessed under Schedule E. 
But as the decision now stands, it is apparent that if such occupancy 
does not fall under “income from all sources,” it cannot @ fortiori come 
under the more restricted definition of assessable income given in schedule 
E. Indeed, the opinions of the judges in the House of Lords make it 
clear that “ income,” whether it be in a question of assessment, or exemp- 
tion from assessment will be held to mean exactly the same thing; although, 
in a question of abatement, the addition of the words “ from all sources” 
may enable the assessor to include that which zs income, although it is so 
situated that our law could not assess it for income-tax. 

It is impossible to over-estimate the importance of the decision. Many 
persons throughout the country — station-masters, managers of public 
works, caretakers of offices—are in receipt of a salary approaching so 
nearly to £150 that the addition thereto of the annual value of the 
house, which they occupy as part of their duty, would bring them over the 
boundary, and render them supporters of the Government in a manner to 
which they do not desire to lay claim. Such persons may now set their 
minds at rest unless the revenue authorities by some legislative change 
should embrace within the category of income whatever advantages a 
person possess from his vocation which render his expenditure less. 

The question may yet arise whether one who has, in virtue of his 
office, a right of occupancy of a house, in which he is not compelled to 
reside, and which he may sublet, cannot be assessed on the annual value 
thereof. While, as Lord Adam says, a man’s income is not increased by 


his sitting rent free, although his expenditure is diminished thereby, it 
5 ’ Db if a 


would seem that such a case would fall under the head of “ profits” in 
schedule E, and under the class pointed at by the Lord Chancellor, when 
he says, “I do not deny that if substantial things of money value were 
capable of being turned into money, they might for that purpose represent 
money’s worth, and be therefore taxable,” 

J. GRAHAM STEWART. 
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Conspiracy—Trade Combination—Public Policy.—Thlie case of 7h: 
Mogul Steamship Company, Limited v. M‘Gregor, Gow & Co., and others, 
now finally decided by the House of Lords (18th December, 1891), raises 


questions of interest and importance. We are familiar with questions of 


conspiracy and combination in connection with workmen and trades unions 
occurring, for the most part, in criminal prosecutions ; but in the present 
case we have, probably for the first time, a bold attempt made by one 
trader to invoke the law of conspiracy for the purpose of putting a stop to 
a combination of rival traders, having for its object to secure a monopoly 
of a certain trade. The means by which the combination sought to secure 
the monopoly was by offering to such merchants and traders in China as 
shipped their tea exclusively in vessels belonging to members of the asso- 
ciation a rebate of five per cent. on all freights paid by them. In these 
days of low prices and keen competition similar expedients are probably 
resorted to by traders in almost every line of business, and it would be a 
serious and startling fact if a trader or a body of traders, merely by offering 
advantageous terms to customers, and thereby attracting business to them- 
selves at the expense of their competitors, were to bring themselves within 
the reach of the criminal law, or even subject themselves in actions of 
damages. It is satisfactory to know that the question has received in the 
present case a thorough discussion, and that in the end the law has been 
laid down without much doubt or difficulty, The case was argued first 
before Lord Coleridge, then before the Court of Appeal, and finally in the 
House of Lords, Lord Esher, M.R., alone of all the judges, taking a view 
favourable to the plaintiffs. 

It is not a little remarkable that in this country, at this time of day, 
an appeal should be made to the Law Courts to fix the limits of fair com- 
petition, for this was what the plaintiffs’ case amounted to. There was no 
allegation of fraud, intimidation, molestation, or obstruction; the defendants 
had done nothing more than “ pursue to the bitter end a war of competition 
waged in the interest of their own trade.” The Court were practically 
asked to determine what were “fair freights,” as if there existed some 
normal standard of freights or prices which traders were bound to recognise 
and the law to enforce. Nothing more futile could be imagined, or more 
mischievous in the interest of trade even if the thing were possible. In the 
words of Bowen, L.J., ‘to attempt to limit English competition in this 
way would probably be as hopeless an endeavour as the experiment of King 
Canute.” But, as was well pointed out by the same learned judge, the 
contention was based on a supposed doctrine of law which has no existence. 
Sic utere tuo ut alienum non ledas. But there is no further limitation on 
the use of property, to the effect that the owner is bound to use it in a 
way that judges or juries may consider reasonable. The analogies from 
the law of heritable property seem rather remote from the case. The 
main interest of the case, however, arises from the plea that the 
defendants’ conduct amounted to an illegal conspiracy, and constituted 
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an indictable offence. The Master of the Rolls adopted this view: he 
thought it was “impossible to say that it was not indictable,” it “ seems to 
have the necessary elements of a crime.” If the decision had been in 
accordance with this opinion, the common law of conspiracy would have 
been in a far more unsatisfactory state than any one imagined it to be, 
For instance, Lord Esher holds the following propositions to be sound 
law: “ An agreement among two or more traders who are not and do not 
intend to be partners, but where each is to carry on his trade according to 
his own will, except as regards the agreed act, that agreed act being one to 
be done for the purpose of interfering—z.e., with intent to interfere with 
the trade of another, is a thing done not in the due course of trade, and is 
therefore an act wrongful against that other trader, and is also wrongful 
against the right of the public to have free competition among traders, and 
is, therefore, a wrongful act against such trader, and if it is carried out and 
injury ensue, is actionable, and such an agreement being a public wrong, 
is also of itself an illegal conspiracy, and is indictable.” Now test this by 
two illustrations. Bowen, L.J., asks, “ May two itinerant match-vendors 
combine to sell matches below their value, in order, by competition, to 
drive a third match-vendor from the street?” Lord Bramwell, who, as 
recent correspondence shows, strongly supports the common law doctrine 
of conspiracy, nevertheless puts this case, “In a small town there 
are two shops, sufficient for the wants of the neighbourhood, making 
only a reasonable profit. They are threatened with a third. The 
two shopkeepers agree to warn the intending shopkeeper that if he 
comes they will lower prices, and can afford it longer than he. Have 
they committed an indictable offence? Remember the conspiracy is 
the offence, and they have conspired. If he, being warned, does 
not set up his shop, has he a cause of action? He might prove 
damage.” Apparently in both of these cases, according to Lord Esher, an 
indictable offence has been committed. But even though this view has 
been rejected, the illustrations given, and numerous cases which have 
occurred, show how fine the distinctions run, and how perplexing in practice 
is the application of the legal principles. In both classes of cases—those 
where the facts are held to constitute an illegal conspiracy, and those, 
where they fall short—the act or acts done are intentional, and further 
they are “calculated to do harm to others.” What then is the criterion of 
classification ? It is said to be this, “ Was it done with or without just 
cause or excuse?” What will amount to legal justification will necessarily 
depend largely on the views of the judge who happens to try the case. As 
Lord Justice Bowen puts it: “The good sense of the tribunal which had 
to decide would have to analyse the circumstances, and to discover on 
which side of the line each case fell.” Again, as conduct not criminal in 
one individual may become criminal if done by combination among several, 
there is the greatest need for care and wavchfulness in applying the law. 
For example, it is not criminal, though illegal, for one man to strike 
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without notice, but if a whole shop struck by agreement, especially with 
the view of procuring the dismissal of other men lawfully employed, 
that would probably be held criminal under the existing law. The 


same learned judge says: “In the application of this undoubted 


principle it is necessary to be very careful not to press the doctrine of 


illegal conspiracy beyond that which is necessary for the protection of 
individuals or the public.” In view of this state of the law, it is not sur- 
prising that in many quarters a demand is being made for such an 
amendment of the law of conspiracy, as shall limit or define more sharply 
than the common law does what constitutes an illegal conspiracy. This 
has already been done by the Criminal Code Commission. 

It is worthy of notice with what scant respect the argument from public 
policy is treated. Lord Bramwell cites with approval the observations of 
two judges on this point: “ Public policy,” said Burrough, J., “is an 
unruly horse and dangerous to ride.” And more recently Cave, J., 
remarked: ‘‘Certain kinds of contracts have been held void at common 
law on the ground of public policy, a branch of the law, however, which 
certainly should not be extended, as judges are more to be trusted as 
interpreters of the law, than as expounders of what is called public policy.” 
His lordship then adds a further observation, “ No evidence is given in 
these public policy cases. The tribunal is to say, as matter of law, that 
the thing is against public policy, and void. How can the judge do that 
without any evidence as to its effect and consequence?” In these observa- 
tions most lawyers will heartily concur. To decide on vague grounds of 
public policy may be in many cases simply to give effect to the views of 
some school of politics or of political economy, and may lead to decisions in 
one century or generation which the next may repudiate. 

R. L. Orr. 


Inferior Magistrates and Statutory Privileges of Accused.—Tlie 
recent case of Boyce v. Shaw, 29 Scottish Law Reporter, 279, 15th Decem- 
ber, 1891, will, upon examination, be seen to go contrary to previous judg- 
ments, and to be adverse to the interests of persons accused before inferior 
tribunals, 

Boyce v. Shaw arose out of a prosecution of a party upon a complaint 
at the instance of the Procurator-Fiscal of the Central Police Court, Glas- 
gow. The charge was breach of the peace in respect of riotous and disorderly 
behaviour. The accused had been arrested, so it was stated, in the act of 
committing the offence charged shortly after midnight. Within ten hours 
of apprehension, he was brought before the stipendiary magistrate, tried, 
convicted, and sentenced, although a first offence, to imprisonment for 
fourteen days. The accused had no opportunity of consulting with his 
friends or any legal adviser. The first intimation of the charge against him 
was the reading of the complaint when called upon to plead. The evidence 
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upon which he was convicted was that of two policemen instrumental in 
his arrest. 

Boyce appealed to the Glasgow Circuit Court for the following reasons 
viz.:—l. That he was oppressively dealt with in being apprehended, 
charged, tried, and sentenced for a trifling offence, all within a few hours, 
of one and the same day, and without any opportunity given to him of 
advising with his relatives and law-agent, and otherwise preparing for his 
defence, 2. That his trial was conducted with undue haste. 3. That the 
magistrate failed in his duty to inform the accused of his right to an 
adjournment. 

The appeal was certified to the High Court, and was rested mainly upon 
two decisions of the High Court. 

The first was that of Pyper v. Walker, 1885, 5 Couper, p. 631. There 
the accused, an adult, was arrested at seven o’clock at night, kept in jail all 
night, and placed at the bar of the Police Court at ten o’clock the following 
morning, when a charge of theft was preferred upon a complaint under the 
Summary Jurisdiction Acts, 1864 and 1881. About an hour previous to 
his trial, he was asked if he had any witnesses to call, and five whom he 
mentioned were cited. At ten o’clock he replied to a query that he was 
ready to go on, and pleaded not guilty with an alibi. Two of his witnesses, 
owing to short notice, failed to appear. The accused was convicted, and 


sentenced to fourteen days’ imprisonment. 


It was pleaded in Pyper v. Walker for the accused that a duty was 
imposed upon the magistrate to inform the accused of his right to an 
adjournment under section eleven of the Act of 1864, which provides that 
“any respondent brought before the Court by a warrant of apprehension 
under the authority of this Act shall be entitled to require a copy of the 
complaint, and also to require that the hearing shall be adjourned for a 
period of not less than forty-eight hours.” 


The conviction was set aside. 

Lord Justice-Clerk Moncreiff was of opinion that the proceedings were 
not regular, “in respect that they were too rapid to allow of proper regard 
being paid to the prisoner’s interest.” Further, his Lordship added: “1 
think that, under the statute, the magistrate was bound to inform the 
prisoner of his right to an adjournment for forty-eight hours to prepare his 
defence. . . . I think it is a serious blot on the proceedings that the accused 
was not told of his right, especially when a plea of alibi was stated in 
defence. In such a serious case the magistrate should have distinctly 
informed him of his right, if he did not of his own motion adjourn the 
trial.” 

Lord Young, referring to the terms of the eleventh section, said: “ Now, 
I do not think that the meaning of the statute was followed or given effect 
to by what was done in this case. The man was apprehended without any 
warrant, and was brought before the Court on the warrant made out on 
the morning of the trial: he was before the Court when the warrant was 
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eranted, and the trial was immediately proceeded with, and while he was 


without an agent. Now, as a matter of discretion, I think it was 
very indiscreet, in a case which was stated to be a first offence, not 
to give the prisoner a copy of the complaint and the inducie of 
forty-eight hours, but to place him at the bar at once. But if that was 
done—I think indiscreetly—the prisoner ought to have been distinctly 
informed that he was entitled to at least forty-eight hours to prepare his 
defence, if he desired it and that a copy of the complaint would be served 
on him.” 

Lord M‘Laren, while concurring in the suspension of the conviction, 
qualified the general application of the views of his brother judges in 
regard to the universality of the Magistrate’s duty by stating :— 

“1 would not be disposed, and I do not suppose your Lordships would 
be either, to quash the sentence in an ordinary police case because the 
magistrate had not told the accused of his right to an adjournment, as it 
might not be in the interest of the accused in a trivial case, involving two 
or three days’ imprisonment, that he should suffer forty-eight hours 
imprisonment, Dut this is a serious charge of theft at common law, and 
I think it was the duty of the magistrate to inform the accused of his right 
to an adjournment in a case where a conviction might itself be a serious 
matter, and still more so if it should come to be used as a previous con- 
viction, so as to give him every opportunity of proving his innocence, 
which he had clearly stated.” 

The other case relied on by the appellant in Boyce v. Shaw was that of 
Gardiner v. Jones, 1890, 2 White, p. 474. It was a bill of suspension at 
the instance of an adult of a conviction and sentence of thirty days’ 
imprisonment, without the option of a fine, pronounced by one of the 
Magistrates of Lockerbie, upon a complaint under the Summary Jurisdic- 
tion Acts, for a breach of the peace, in respect the suspender had behaved 
ina disorderly manner. The record of the proceedings disclosed that the 
accused had applied for an adjournment of the trial after two witnesses for 
the prosecution had been examined, and that the request was refused 
because the evidence for the prosecution had been finished. 

Lord Young delivered the judgment of the Court, in which Lords 
Rutherfurd Clark and Kyllachy concurred, and by which the conviction 
was set aside. His Lordship gave the following opinion :— 

“Tt appears to me that the proceedings here have been over hasty, and 
that it would have been discreet and proper to have served a copy of this 
complaint upon the suspender, and given him forty-eight hours’ notice of 
the charge ; or, if for any reason it was desired to try him summarily, that 
he should have been told formally and distinctly that it was his right to 
have an adjournment for forty-eight hours to prepare his defence. This 
was not done, and it appears to me accordingly that the proceedings have 
not been such as to warrant us in sustaining this conviction, and I would 
therefore suggest to your Lordships, without going into the matter of the 
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severity of the sentence or the relevancy of the complaint, that we should 
quash this conviction on that ground alone.” 

It was maintained for the accused in Loyce v. Shaw that the circum. 
stances of his case were identical with those of Gardiner v. Jones, with the 
exception that the complaint in that case was under the Summary Juris- 
diction Acts, while his complaint was instituted under the Glasgow Police 
Act, 1866. But it was submitted that if the judgment in G’ray v. Dewar, 
1889, 2 White, p. 290, following that of Linton v. Sherry, 1887, 1 White, 
p. 410, were sound, then, although it was optional to the Glasgow police 
authorities in terms of their private Act to adopt either the forms of pro- 
cedure prescribed by it or those of the Summary Jurisdiction Acts, the 
adoption of the local forms did not deprive the accused of the statutory 
privileges which are conferred upon him by the General Acts, which are 
imperatively applied to all summary proceedings. 

In Gardiner v. Jones the High Court went further than in the case of 
Pyper v. Walker. \f the Court in Gardiner v. Jones were correct in con- 
struing the eleventh section as imposing a duty on the magistrates to 
inform an accused of his right to an adjournment, it was rightly held by 
them that the duty was obligatory in every case, whether the offence 
charged was serious or trivial, whether the accused were a person of 
immature years, or had reached an age of discretion, and so presumably 
able to take care of himself. Further, the decision must be regarded as 
one construing the Act, and not merely on the common law right of persons 
summarily tried. 

But on behalf of the prosecutor in Joyce v. Shaw, it was argued that 
the statute only entitled the accused to demand an adjournment when he 
preferred a request to the magistrate to that effect. For such a view, and 
taking the literal, grammatical construction of the section in question, 
there is something no doubt to be said. On the other hand, the construc- 
tion adopted by the judges in Gardiner v. Jones seems fair and reasonable, 
and as becomes a statute in aid of accused persons, the construction is 
benignant. Looking to the class of persons generally proceeded against, 


the opposing construction would certainly deprive the statutory right of 


all practical value in most cases. 

The three Judges, who composed the Court in Boyce v. Shaw, have, 
however, refused to follow as a precedent the decision in Gardiner v. Jones, 
not only in regard to the construction of the eleventh section, but also in 
regard to undue haste in such proceedings. 

The Lord Justice-Clerk thus expressed himself :—‘t There is no doubt 
that under the statute the accused person, if he pleads not guilty, is entitled 
to ask for and obtain an adjournment to enable him to prepare his defence. 
But the question is, whether it is the duty of the magistrate to inform the 
accused in every case of his right to ask for an adjournment. I am not 
prepared to say that, where the accused person is an adult, there is any 
duty upon the magistrate to inform him of his statutory right. It might 
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be a very proper thing to do, especially in the case of a first offence, But 
I do not think the absence of such warning is a sufficient ground for us to 
set aside the conviction,” 

Lord Adam, in his opinion, said :—‘“ The Act [1864] imposes no duty 
upon the magistrate, but it puts it in the power of the prisoner to require 
the magistrate to adjourn, and it is his duty to do so, if required. But the 
duty is upon the accused, not upon the magistrate. If there is no legal 
obligation upon the magistrate to inform the prisoner of his power to ask 
for an adjournment, the fact that he did not do so cannot be held a reason 
for setting aside a conviction.” 

Lord Kineairney concurred in thinking that the Act imposes no 
“absolute” obligation upon the magistrate. The magistrate could not 
therefore be said to have violated any statutory duty. 

All these learned judges, while, by implication, repudiating the views 
of Lord Justice-Clerk Moncreiff, Lords Young, Kyllachy, and Rutherfurd 
Clark, affirmative of such a magisterial duty, at the same time agreed that 
circumstances in particular cases—e.g., the accused being a child, the offence 
being serious, or the defence being exceptional, might disclose such an 


unfortunate exercise of magisterial discretion as would be tantamount to a 

denial of justice, and would necessitate the suspension of the conviction, 
The judgment in Boyce v. Shaw is, it is submitted, eminently unsatis- 

factory. The duty of information is placed entirely in the discretion of the 


magistrate. The Act may impose no duty. But if it impose a duty at all, 
the Act clearly gives no scope for the play of a magistrate’s discretion. 
Nothing would be more unsafe, Wisely, the Legislature refrained from 
putting this most tortuous and capricious instrument in the hands of the 
magistrates of our inferior tribunals. To hold that in some cases, 
although not in all, there may be a duty, and that not absolute but con- 
ditional, appears unwarranted by the language of the Act. 

In presence of so recent conflicting decisions, the law cannot 
be held to be authoritatively settled by this case of Boyce v. Shaw. Its 
reasoning is bad. Ere long it is anticipated a full Justiciary Bench will 
consider it. 

Meantime, no public prosecutor of summary complaints should rely with 
any confidence upon Boyce v. Shaw, he will lose nothing by dealing 
fairly and equitably with prisoners coming before him. It is due to the 
character of his office to see that accused persons are not unduly prejudiced 
in the preparation of their defence. He should therefore see that the law 
as laid down in Gardiner v. Jones is carried into practice in so far as he 
can influence the procedure in Court. 

G. W. Witton. 


Rehearing in Small-Debt Cases.—The recent case of M‘Neil v. M‘Neil, 
decided by Lord Wellwood at the Glasgow Circuit Court, 5th March, 1891, 
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and reported in 18 Ret. (Just. Ca.) 39, raised a question of much import- 
ance to a very numerous if, for the most part, humble class of litigants, 
That question was— When is a party to a small-debt action entitled to have 
it reheard, after a decree has been pronounced ; or, in other words, to have 
the benefit of the 16th section of the Small-Debt Act? By this section 
a party against whom a decree has been pronounced in absence may, upon 
certain conditions, obtain a rehearing of his case, ‘The sole difficulty in 
applying the section has arisen from the construction to be put upon the 
words “in absence.” The framers of the Act do not seem to have con- 
templated the continuance of a cause from diet to diet of the Court ; or, at 
all events, the effect of such continuance, If it were possible always to 
dispose of a case upon the day of calling there could be no difficulty as to 
the meaning of a decree in absence, whether in favour of or against 
(by absolvitor) the pursuer. But cases, owing to the absence of witnesses, 
&e., have to be continued, and in some Courts it is not the practice to 
bring witnesses upon the day of calling, as this would only lead to unne- 
cessary expense in the event of there being no defence. When, therefore, 
a case is continued, say for proof, and only one party appears at the adjourned 
diet, is the decree which he is then entitled to crave against his absent 
opponent, a decree in absence, or, as in the ordinary Court, by default? If 
the former, then there may be a rehearing ; if the latter, there can be none. 
If we consider that there are many thousands of small-debt actions raised 
every year, and that in a large proportion of them adjournments do take 
place, the importance of this question will at once be admitted. It has 
been under the consideration of the Court of Justiciary upon three different 
occasions during recent years, but it cannot be said that the decisions 
arrived at have entirely removed the difficulties surrounding it. In 
Worrall, Hallam & Co. v. M‘Dowall (29th August, 1885, 13 Ret. J.C. 4), 
decided by Lord Mure on circuit, both parties had appeared at the original 
calling of the case, when, upon the request of the pursuer, it was adjourned 
for a week. At the adjourned diet, the pursuers’ agent being late in arriv- 
ing, decree of absolvitor was pronounced. The Sheriff-substitute subse- 
quently refused the motion for a rehearing of the cause. His judgment 
was upheld by Lord Mure, who said: “ The view I take of the question is, 
that after both parties have appeared in Court, and there has been Jitis 
contestation, there cannot be a decree in absence on either side, When 
both have been present, and have joined issue—as it is proved from the 
excerpt of the minutes of procedure that they here did—and either party 
thereafter fails to appear at the next diet when duly fixed, the decree is one by 
default and not in absence.” Now, had not the authority of this case been 
more than shaken by the next decision, it would have given a clear and 
distinct guide to Sheriffs and Sheriff-clerks. For, in spite of some judicial 


remarks made upon it, it seems tolerably clear that Lord Mure in his judg- 
ment considered that the fact of both parties having once been entered as 
present excludes the possibility of any subsequent decree in absence, He 
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has reference to this fact, and not necessarily to anything more, when he 
uses the term “ litis contestation.” But in Montgomery v. Loughran (2nd 
February, 1891, 18 Ret. J.C. 25), the subject was considered again by 
five Justiciary judges. In that case, as in the former, both parties 
were present at the first calling, when the pursuer asked for a 
continuance in respect of the absence of witnesses, and obtained it, 
the defender not being asked to state his defence. At the adjourned 


diet, the pursuer took a decree, in the absence of the defender, for £12 of 


damages, the decerniture fee, “in respect of absence at diet of proof.” 
Subsequently, the Sheriff-substitute, doubtless going upon Lord Mure’s 
decision, refused a sist under the 16th section. An appeal was certified 
by Lord Trayner from the Glasgow Circuit, and after a hearing was 


unanimously sustained by the consulted judges. In doing so, some of their 
number seem to have felt a difficulty in over-ruling the decision already given 
in Worrall and Lyell and sought to discover a distinction, which it is 
certainly difficult to see. The Lord Justice Clerk said, referring to Lord 
Mure’s decision: ‘there must have been circumstances disclosed upon the 
record of Court, which showed that a great deal more had taken place than 
the mere announcement of the defender of his presence upon the case 
being called.” He read Lord Mure’s opinion as meaning the appearance 
of the parties in Court, followed by such action, on their part in Court, as 
amounted to litis contestation. The mere appearance of the defender could 
not constitute that. According to this view, the question will, in each 
case, turn upon how much was said or done at the first calling, and a long- 
winded agent, explaining his client’s appearance or absence, may ultimately 
by his talk deprive that client of a right, which brevity or silence would 
have secured to him. 

But two of the judges expressed a clear and distinct opinion to the 
effect that whenever a decree is pronounced in absence in the Small-Debt 
Court, the party prejudiced by it is always entitled to obtain a rehear- 
ing. Had the majority of the Court gone this length, again the duty of 
Sheriffs and their clerks would be clear. 

The latest case, Af/-Neil v. M‘Nei/ (Glasgow Circuit, Lord Wellwood), 
presents the matter in a somewhat different light. Here, not only had 
both parties been present, but a remit had been made to the auditor of 
Court to report upon a special point. After the report had been lodged, 
the pursuer enrolled the case, but failing to attend the diet, a decree in 
favour of the defender was obtained, Lord Wellwood held that the pur- 
suer could not have the cause re-heard. “It is not to be readily assumed,” 
he says, “that after witnesses have heen examined, and other procedure 
has taken place, one of the parties is entitled to have the proceedings begun 
de novo, on consigning expenses and a sum of five shillings. I do not think 
it is to be inferred that, in the Small-Debt Court, there can be no such 
thing as a decree by default, as distinguished from a decree in absence.” 
His Lordship also took the opportunity of expressing the opinion that 
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Loughran’s case really over-ruled that of Worrall, Thus, therefore, stands 
the law. All that can be said to be decided is that the mere appearance of 
both parties at the first diet of a cause does not necessarily exclude the 
possibility of a subsequent decree in absence. It is obvious that difficult 
questions may still arise, and looking to the importance of the point, a 
decision by a full bench of Justiciary is very desirable. In the Court of 
Session litis contestation is constituted by lodging defences, although 
under the legislation of 1868 most decrees in absence after appearance 
entered rapidly ripen into decrees in foro. 


W. G. 8. M. 


COLONIAL CASES. 
Tue decision of the Privy Council in Huntington v. Attrill (1892, 
8 Times’ L.R. 341), an appeal from the judgment of the Court of Appeal 
of the provinces of Ontario, forcibly illustrates the truth of Newman’s 
well-known dictum that “half the controversies in the world are verbal 
ones.” Shortly stated, the material facts were these. The appellant in 
June, 1880, became a creditor for money lent to the Rockaway Beach 
Improvement Company (Limited), which carried on business in the State 
of New York, being incorporated pursuant to chapter 611 of the State 
Laws of 1875, Section 21 of that Act provided that “if any certificate or 
report made or public notice given by the officers of any such corporation 
shall be false in any material representation, all the officers who have 
signed the same shall be jointly and severally liable for all the debts of the 
corporation contracted while they are officers thereof.” The respondent 
was, in June, 1880, a director, and in that capacity an oflicer of the Com- 
pany within the meaning of the statute. On the 30th of that month, he, 
along with other officers of the Company, signed and verified on oath, as 
prescribed by section 37, a certificate setting forth that the whole capital 
stock had at its date been paid up in cash. In 1883 the appellant insti- 
tuted a suit against the respondent before the Supreme Court of New 
York State for the unpaid balance of the loan to the Company, alleging: 
that the certificate contained representations which were material and false, 
and that the respondent had incurred personal responsibility for the debt 
as provided by section 21. The respondent defended the action ; but a 
verdict having been found against him, the Court on the 15th of June, 
1886, gave final judgment, ordering him to pay to the appellant the sum 
of 100,240 dollars. Having failed to recover payment, the appellant in 
September, 1886, brought an action upon this decree in the Common Pleas 
Division of the High Court of Justice for the Province of Ontario, where 
the respondent resided. The only plea stated in the defence was to the 
effect that the judgment sued on was for a penalty inflicted by the muni- 
cipal law of New York, and that the action being one of a “ penal” 
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character, ought not, according to the recognised principles of private 
international law, to be entertained by the judicial tribunals of a foreign 
state. ‘The sole question at issue was the meaning of the word ‘ penal.” 
The Judicial Committee expressed the opinion that the proper test for 
ascertaining whether an action is or is not penal in such cases as //unting- 
ton v. Attrill was well defined by Mr. Justice Gray in Wisconsin v. 
Pelican Insurance Company (127 U.S., 20 Davis, 265), in the following 
terms :— The rule that the Courts of no country execute the law of 
another applies not only to prosecutions and sentences for crimes and 
misdemeanours, but to all suits in favour of the State for the recovery of 


pecuniary penalties for any violation of statutes for the protection of its 


revenue or other municipal laws, and to all judgments for such penalties.” 
Applying this test to //wntington v. Attrul!, which was, of course, a suit 
for a penalty to a private individual in his own interest, the Judicial Com- 
mittee held that it was cognisable by the Courts of Canada. It will be 
observed that the scope of this decision is limited to private international 
law; and that it does not alter the meaning of ‘ penai’ in such cases as 
Spencer v. Swannell, 3 Meeson and Welsby, 162. 

An incidental point of some interest—viz., the authority of American 
decisions in British Courts of law—-was also dealt with by the Judicial 
Committee in //untington v. Attrill. In the Court below Mr. Justice 
Burton held himself precluded from giving effect to hisown views as to the 
interpretation of ‘“ penal ” by the construction which he considered that the 
American Courts had put upon it. The Privy Council has, however, 
expressed its emphatic dissent from this conclusion. American decisions, 
although eminently valuable as litteratura, do not in this country possess 
auctoritas (Cp. Beverley v. Lincoln Gas Light and Coke Co., 6 Ad. and Ell. 
829-837 ; Dawson v. Bank of Whitehaven, 4 Ch. D. 639, 648 ; and Scara- 
mange v. Stamp, 5 C.P.D., 295-303, per Cockburn C.J.). 

A. W. R. 


Callander Sykes & Co. v. Colonial Secretary of Lagos and Davies, and 
Williams v. Davies, 1891, A.C. 460, These suits—consolidated appeals 
from the Supreme Court of Lagos—decide one interesting point, and raise, 
without deciding, 
adjudicated a bankrupt on 9th August, 1876. On the 8th January, 1877, 


another. The respondent, J. P. L. Davies, had been 


one Halliday was appointed trustee of Davies’s property in bankruptcy, 
and the question arose whether certain land, then belonging to Davies, 
and situated in the colony of Lagos, passed to the trustee in bankruptcy 
under the adjudication, or in other words, whether the English Bank- 
ruptey Act of 1869, which was then in force, and under which the 
adjudication was made, operated to vest in a trustee in bankruptcy the 
bankrupt’s title to real estate in any part of Her Majesty’s dominions. 
The Judicial Committee, reversing the decision of the Supreme Court of 
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Lagos, held without hesitation that the Act of 1869 is of general applica. 
tion. Their lordships’ reasons for their conclusion may be gathered partly 


from the arguments and partly from the judgment which was delivered by 


Lord Hobhouse, and may be summarised as follows: —1. The wide 
definition of ‘‘ property” in the Act of 1869 (sec. 4). It includes “land 
and every description of property, real or personal.” 2. Sections 73, 74, 
and 76, relating to the enforcement of the warrants and orders of the 
Bankruptcy Courts, show that the Act was intended to have operation in 
the whole of the British Empire. 3. From 1524 to 1824 the Bankruptey 
Acts contained nothing express as to the locality of the land referred to, 
But, later on, the Acts in express terms related to land abroad. See 
12 & 13 Vict. c. 106, § 142; 19 & 20 Vict. c. 72, $102; 20 & 21 Vict, 
c. 60, § 268; 46 & 47 Vict. c. 52, § 168. No good reason can be assigned 
why the English Act of 1869 should be governed by a different policy, 
4. Finally, the opinions of text writers, the obiter dicta of eminent judges 
supported the view taken. Thus Mr. Justice Williams in his Treatise on 
Bankruptcy (5th edition, p. 181), said, “The Act of 1869 contained no 
express provision as to (the locality of) real property, but does not seem 
to have altered the Jaw ;” and, in ex parte Rogers (1881, 16 Ch. D., at 
p. 666), Jessel, M.R., expressed, by implication, the same opinion. So 
much for what the Judicial Committee decided. We come now to the 
point that they raised without deciding. It did not appear that there had 
been any local legislation in Lagos which would prevent land from being 
transferred there as freely as it may be in England. But the Privy 
Council seem to have been prepared to hold that, “if the laws of a colony 
are such as would not admit of a transfer by mere vesting order or mere 
appointment of a trustee,” the conditions of the local law would have to be 
complied with. This was the view taken by Jessel, M.R., in ex parte 
Rogers (ubi. sup.). In the course of the argument his lordship pointed out 
that under the law of Ceylon the title to immovable property does not 
pass until registration. It was replied that the Bankruptcy Act of 1869 
was an imperial Act, binding on the colonies. “It only passes immovable 
property in the colonies,” said the Master of the Rolls, “according to the 


law of the colonies.” 
A. W. R, 
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A COURT OF CRIMINAL APPEAL FOR SCOTLAND. 
Part II. 


E now approach the second branch of the discussion, and 
in doing so we first ask the question, Is a Court 
of Appeal of any sort a necessity ? 

This question is not to be answered from the lawyer's 
standpoint alone ; we must regard the matter from the point 
of view of the statesman as well, and in the failure to do so 
lies perhaps the greatest error which has crept into the dis- 
cussion. We shall consider this aspect as we proceed. 

Mr. Justice Stephen now thinks that no Court of Appeal 
in criminal cases is necessary. In this remarkable conversion 
the philosopher of some future day may perhaps trace thie 
strange and subtle influence of professional bias, as the sphere 
of the learned jurist was transferred from the Bar to the 
Bench. His Lordship shows that during five years, 1216 
prisoners were arraigned before him. Of these, 199 pleaded 
guilty ; in 38 cases the bills were thrown out ; and 979 cases 
went to trial Of the cases tried, 28 were subsequently 
referred to him by the Home Office, and in one only was the 
convict pardoned as innocent, the question being one of mis- 
taken identity. The only other case in which the facts were 
doubtful, was that of Mrs. Maybrick. The remaining twenty- 
six related to the severity of punishment. Mr. Justice 
Stephen draws from those figures the conclusion that the pro- 


portion of wrong convictions is one in a thousand, “and that 

it is not worth while to provide for such cases at the expense 

of establishing any institution at variance with the established 
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principles of trial by jury and of diminishing the efficacy of 
the criminal law.” 

Notwithstanding the plea urged by Sir James Stephen 
that it is an elementary principle of justice that juries are 
bound to give the prisoner the benefit of any reasonable 
doubt, it may be questioned whether one in a thousand 
represents the wrong convictions. Mr. Justice Stephen’s 
prisoners had exceptional advantages: there may be many 
cases not brought before the Home Secretary, and there is 
always the chance that the error may not have been dis- 
covered. But it is submitted that, although one in a 
thousand be the correct proportion, that single error, if the 
prisoner should be executed, and afterwards proved innocent, 
would do more harm to “the established principles of trial 
by jury,” and ‘‘the efficacy of the criminal law,” than all the 
Courts of Appeal that ‘“ reformers ” will establish, or talk of, 
for a century. And governments are fully alive to this fact. 
Some years ago, a man was tried for the brutal murder of 
the lady who employed him, and for arson, and was convicted. 
It chanced that a new hangman was employed, owing to the 
death of his predecessor, and this novice botched his work. 
Upon the drop being let fall, the rope broke, and the convict 
was reserved for another attempt. By what many people 
might, with great plausibility, in light of subsequent events, 
call a special providence, the second attempt ended in a simi- 
lar catastrophe. On this occasion the execution was post- 
poned, the Home Secretary was appealed to, and the sentence 
was commuted to penal servitude for life. So far, the facts 
are public property, but it has been asserted, and has not to 
our knowledge been denied, that it was shortly afterwards 
discovered that the convict was not the culprit, whereupon 
he was conveyed abroad and started in life privately by 
Government, secrecy being preserved for the express 
purpose of avoiding shaking the popular confidence in 
trial by jury. This incident, whether true or not, seems 
to illustrate an important phase of the question now 
before us. 
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Then we are told by Sir James Stephen(a) that “to 
admit appeals in criminal <ases, upon matters of fact, is to 
overlook the essential distinction between criminal and civil 
proceedings, and to carry out the principle of assimilating 
them beyond the point which reason or expediency warrants.” 
Unfortunately, his Lordship does not inform us what this 
“essential difference ” is, and as to the point warranted by 
reason or expediency, we can only infer that it lies some- 
where short of a Court of Appeal. 

Appeals in civil cases will be found to be generally based 
on one or more of three grounds :—(1) The defects of magis- 
trates; (2) the defects of advocacy ; (3) the fact that either 
from the nature of things, or from default of man, circum- 
stances material to the issue have not been placed before the 
Court at all, or with due regard to their proper weight. Are, 
then, the objects of civil and criminal procedure respectively 
identical? And may we say that these defects, upon which 
civil appeals are based, are common also to criminal 
cases ? 

This raises once more the time-worn difficulty about the 
definition of crime. ‘The variety of these definitions is one of 
the strange features of criminal jurisprudence. On the one 
hand we are told that crime is an offence against the State, 
whereas a civil wrong is an injury to a mere private indivi- 
dual; or, again, that in crime the individual sets up his 
private and particular will in defiance of the will of the State. 
Another writer assures us that it is the dole, or malice, of the 
erminal that gives his act its peculiar moral significance ; 
and finally, perhaps as the very despair of definition, we are 
told that crime is an act forbidden by law under pain of 
punishment. And even this vague tautology is rejected by 
the Summary Procedure Act, 1864, which limits the kind of 
punishment, and makes liability to imprisonment the test of 
crime. 

The bare statement of these attempts shows that crime 





(a) View of the Criminal Law, p. 173. 
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overlaps civil wrong, and that the two so-called provinces of 
jurisprudence are anything but mutually exclusive. Instances 
of acts, once crimes and now civil wrongs, and vice versa; of 
acts, crimes in one country and civil wrongs in another, and 
both civil and criminal in the same country, are familiar to 
every lawyer. It is not proposed to aver here that no true 
and ultimate distinction between crimes and civil injuries 
exists. But no principle has as yet been formulated which 
will logically divide the one from the other, and both sorts of 
injury are so hopelessly mixed as to practically bring them 
under the operation of the same set of principles; or, to use 
Lord Herschell’s argument, there is so much similarity between 
the two as to throw the onus of proof upon those who admit 
the propriety of appeals in civil cases and exclude it in 
criminal procedure. Before, however, we proceed to found 
an argument upon this reasoning it may be asked, Are 
appeals in civil causes an effectual means towards the ends of 
justice ? 

Courts of judicature exist for two main ends; one, the 
administration of justice; the other, the preservation of 
individual freedom; or, as the familiar phrase puts it, the 
objects are law and order. Of these two, law may be con- 
sidered as the primary object of civil jurisdiction ; while it is 
with the preservation of order that the criminal courts are 
specially charged. In early times both jurisdictions were 
identical, but after the separation of civil from criminal, the 
latter courts have naturally retained their traditions and 
ancient functions as maintainers of order in the direct interest 
of the State ; and this is a fact which should not be lost sight 
of, either in accounting for the absence of appeals, or in con- 
sidering the advisibility of instituting such now. Two very 
important qualities belong to the effectual preserver of order; 
one, the prompt repression of violence or crime; the other, 
the finality of his punishments. Accurate and _ refined 
elucidations of right and wrong belong to the subtle and pro- 
longed processes of civil jurisdiction. Whether this attitude 
of the criminal courts, which is intelligible enough in ruder 
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times, should not be modified in view of modern develop- 
ments of law, may be an open question; and probably in 
some vague way this view underlies the present movement. 
It is submitted, however, that appeals are necessary on 
several grounds. It is true that Mr. Justice Stephen(q) 
thinks they are too freely allowed, even in civil cases, but we 
may note that the Master of the Rolls is of a contrary 
opinion. In his speech in the House of Lords on 17th July, 
1890, he showed that from 1888 to 1889 there were before 
the Masters in the Queen’s Bench Division 37,400 appealable 
summonses. Of these, 3636 were taken before the judge in 
Chambers, 634 to the Divisional Court, and only 85 to the 
Court of Appeal. The total number of cases reaching the 
House of Lords did not exceed twenty in a year. One thing 
at least is certain ; if we had no appeals the whole course and 
aspect of English law would have been very different to-day. 
Mr. Justice Stephen also observes that appeals are 
admitted not to reach truth but to satisfy the parties, and 
that in criminal cases the public is almost as much interested 
as the party. True; but, with deference, this latter fact 
seems rather to favour an appeal in criminal cases. It is 
submitted that the view more in accordance with facts is, 
that in criminal proceedings the preponderating interest is 
that of the public. Surely truth is but a subordinate interest, 
or else we should seek it with some more scientific instrument 
than a jury. The criminal court is the maintainer of order, 
the protector of society. Truth would indeed be the object 
of criminal procedure if we were concerned merely for the 
welfare and correction of the defendant. But we cannot 
reconcile with such a doctrine the existence of capital punish- 
ment, which can only be justified as an example to evil-doers 
and the ridding of society of a pest. Our true concerns at 
present are the prevention of similar crimes and the pro- 
tection of society. Truth is only valuable in so far as its 
attainment will prevent the wrong of making an example of 


(a) View, p. 173. 
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an individual who is innocent, and such truth can for our 
purpose be reached by giving the defendant absolutely the 
benefit of every doubt. It is difficult to see who suffers an 
injury, comparatively speaking, whether the accused is sen- 
tenced to a year or six months, or indeed escapes altogether, 
if the charge be not proved beyond all doubt and cavil, pro- 
vided it be kept clearly before the eyes of the accused and 
the public at large what his fate would have been were he 
condemned. What are called “ dangerous characters” are, as 
a rule, not very formidable, and special ways may be devised 
of dealing with them. 

What is mainly to be sought, then, is that the criminal 
courts should be able to make examples of criminals who are 
clearly convicted, and to protect society (including the 
defendant himself), and that they should have means of 
vindicating their convictions as based upon broad and certain 
facts, and not upon legal quibbles. Above all other con- 
siderations should be placed the maintenance of public conf- 
dence. Take away that, and the exemplary effect of punish- 
ment is lost, the whole fabric of trial by jury collapses. Law 
has been defined by a philosopher as “the objectivised will 
of the people.” In one form or another this must always 
remain true. Alienate public opinion, and law becomes a 
dead letter; the military itself, which is the ultimate sanction 
of law, is helpless before an antagonistic or even apathetic 
nation. 

The main argument for establishing Courts of Criminal 
Appeal is closely connected with what has just been stated. 
And it usually assumes one well-known form, which may be 
called the “symmetrical” argument. The passage quoted 
from Mr. Dove Wilson, at the opening of this paper, is an 
excellent illustration of the train of reasoning to which we 
refer. But perhaps the point could not be better put than 
in the words of Lord Fitzgerald :(a) “The judge at the trial 
(i.c., of a criminal case) may have gone wrong; he may have 





(a) H.L., 15th August, 1889. 
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misconstrued the evidence; he may have misdirected the 
jury; the jury themselves may have taken the most unsound 
view of the facts of the case, and that unsound view may 
have led to a conviction; but for all that there is no appeal ; 
you can have no new trial ; there is no mode of bringing the 
misdirection under control, or under appeal in any way, and 
in fact, with reference to criminal cases, we have allowed life 
and liberty to depend entirely and unprotected upon the 
decision of the primary Court.” In contrast with this state 
of matters his Lordship referred to an appeal which reached 
the House of Lords from the County Court, in which the 
sum in dispute was £11. Lord Herschell, who supported 
Lord Fitzgerald, remarked that he always felt that in a civil 
case, When a man had plenty of money he was sure of a 
thorough trial, owing to the privilege of appeals, but he was 
not so certain about criminal cases. 

Here we have the anomaly. A man may appeal from 
court to court till he reaches the House of Lords about £11; 
but he cannot get past the Circuit judge and his jury to save 
life, liberty, or reputation. It is hardly an argument for 
reform, however, to say that the existing state of matters is 
merely anomalous. In society, in religion, in politics, and 
above all in law, we meet anomaly at every turn. But 
our recognition of it hardly vexes us. The genius of our race 
is illogical and inartistic, and perhaps there are few things 
for which we have more contempt than meddling and tinker- 
ing merely for consistency’s sake. We are not “servants of 
the idea;” what we seek is the accomplishment of practical 
ends; and if an anomaly helps us, or even does not seriously 
hinder us in carrying out the objects of our social, commer- 
cial, or political activity, we are loath to trouble ourselves for 
the sake of symmetry. 

There is perhaps, too, a touch of insularity about our 
attitude in this matter. We point, with some reasonable 
pride, to the fairness of our criminal trials, as contrasted 
with the procedure in France, and we are perhaps naturally 
misled into supposing that the perfection of our system, as 
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far as it goes, means total perfection. But we need not be 
above following the lead of our neighbours. We need not 
imitate their defects. We may avoid the multiplicity of 
German appeals, and the unreasonable delay of those of 
America. 

Lord Fitzgerald, however, struck a deep chord in his 
speech. There was raised a broad and important issue, to 
which we have already alluded, but which in discussions upon 
this subject has not received the attention to which it is 
entitled. We venture to say that whether or not the exist- 
ing criminal procedure affords sufficient safeguards against 
error, if these safeguards are not apparent to the public eye, 
it will be the part of sound statesmanship to put them in 
such tangible and visible form as will command public atten- 
tion and respect. 

The popular movement is probably based upon narrow 
crounds. It may be said with approximate truth that the 
agitation relates almost entirely to capital punishment. 
There is perhaps no more noticeable change in modern feel- 
ing in regard to punishments than that which is concerned 
with human life. In the present decade sheep-stealing was a 
capital crime. <A century ago legal writers calmly laid down 
the law as to hanging, or rather half-hanging, and disem- 
bowelling, and otherwise butchering prisoners for certain 
graver offences. But now the thought of merely hanging a 
man for murder, who is by the barest possibility innocent, 
weighs upon the public conscience with a shuddering horror. 
If we wrongly imprison a man for a few years, we can make 
reparation in the British panacea for wounds of the soul. 
But when the last penalty of the law has been exacted, the 
victim has passed beyond our jurisdiction; and it is this 
feeling which rouses the cry for a check upon the present 
procedure. We cannot, however, confine our attention to 
capital crimes, Indeed, another development of the same feel- 
ing which prompts the cry for appeals is likely to render them 


unnecessary as to hanging. People are asking themselves 
seriously and frequently whether any human being, be he 
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acting for himself or for the State, has the right to deprive a 
fellow-creature of life; and the very possibility of error is 
likely to hasten a decision in the negative. 

It is more than likely, however, that the real fact is, we 
are outgrowing trial by jury. To the Englishman trial by 
jury is an ancient right and privilege, alike in criminal and 
civil cases. The Scotsman holds trial by jury in no such 
reverence. In civil cases it never formed part of our national 
system, and the attempt to introduce it in the present cen- 
tury has been only partially successful. Trial by jury has a 
history of its own; but, viewed as a working institution, it 
belongs to an age which precedes the scientific development 
of law, to an age in which law is not a special study, but an 
expression of certain rough ideas of justice common to every- 
body, which, though useful enough in their day, are now 
only recognised in the Court of Judge Lynch. People, how- 
ever, are unwilling to openly express their distrust of the 
jury system; they do not want to part with a democratic 
symbol ; nor do they care to intrust the trial of criminal 
cases to a body of experts, who undoubtedly would be more 
likely to arrive at “truth.” What is sought is, therefore, a 
check upon this popular institution in the shape of a Court 
of Appeal. The trained expert is to be called upon when 
the juror has but doubtfully performed his duty. 

It is for this reason that an appeal upon the law alone, 
although probably an advantage in itself, would not satisfy 
present needs. For the lawyer it would probably be sufti- 
cient, but the public would hardly feel reassured by it, even 
assuming that it were workable. This, however. is very 
doubtful. The modern theories of jurisprudence teach that 
ultimately and in the nature of things fact and law are not 
separate. Law is simply a special kind of fact, its chief 
characteristic being that it does not require to be proved. 
But occasionally it does require proof, and even within the 
sphere of the law of the tribunal it is well known that the 
particular import and character of a fact frequently depends 
upon the law applied to it. ‘It is the recognition of this 
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common nature of fact and law that has brought proofs 
before answer into such vogue in Scotland, and non-suiting 
into disfavour in England. And, even though we could 
draw a distinction on paper, juries will not regard it. They 
continually usurp the function of the judge in this matter. 
We have only to look across the Irish Channel to see fact 
and law hopelessly confused. <A certain series of facts is 
proved beyond doubt : the jury is charged that if these facts 
ure proved, the result is murder. But where the crime is 
one in which popular sympathy is with the criminal, the 
jury take the law into their own hands, and practically say, 
in opposition to the judge’s charge, that the proved series of 
facts does not constitute murder, but falls short of it in some 
respect. The jury invent a new kind of justifiable homicide 
for the occasion. If, therefore, we suggest an appeal upon 
fact as well as upon law, we do so, not upon the ground 
that in the normal case anything more satisfactory than the 
first trial is likely to be found, but because by doing so we 
shall avoid endless confusion. We should either have an 
appeal on the whole case or none. 

The suggestion of a Court of Appeal must, however, be 
coupled with a caveat. It will not be possible for such a 
Court to deal with cases otherwise than as a Court of law, 
and this means that many of the considerations which weigh 
with the Home Secretary will be excluded. Lord Esher, in 
his letter to the Zimes of 17th August, 1890, observes that 
“the appeal should be as large as possible, on law, facts, 
and sentence, with the largest discretionary power as to any 
means by which, in the opinion of the Court it could be 
assisted to arrive at a right, just, and merciful conclusion.” 
Each case, his Lordship observes, should be considered on its 
merits, and mercy should be shown on grounds of youth, 
sickness, exasperation, despair, &c. Perhaps a better case 
for such a Court as Lord Esher proposes could not be found 
than that of Catherine Riordan, some time ago sentenced to 
six years’ penal servitude for shooting Dr. Bright at Oxford. 
A petition was signed, praying the Home Secretary to remit 
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a portion of the sentence on the following grounds :—‘“That 
the prisoner at the time she committed the offence, was 
not accountable for her actions ; that there was not sufficient 
time to prepare the defence, that the verdict of the jury was 
based upon a misapprehension of the nature of the counts in 
the indictment; and that, owing to Dr. Bright not being 
called at the trial, material facts with regard to the offence 
were not elicited.” What Lord Esher practically proposes, 
is to put the Office of Home Secretary, guoad this matter, 
into commission. He is not content with a Court of Appeal. 
But the very essence of the power to deal in the equitable 
way here proposed is that the person intrusted with it 
should be untrammelled by rule, or precedent, or reason, in a 
way that will be tolerated in no Court of law. A Court of 
law must be confined to legal matters and legal methods, and 
anything beyond these must be placed in the hands of the 
paramount authority which is answerable to no higher power. 
It seems, therefore, that appeals should be confined to such 
matters as fairly come within the scope of legal consideration 
and treatment. 

As regards appeals against verdicts contrary to evidence, 
there are several serious difficulties. In the first place, it 
is not a recognised doctrine in England, and also in at least 
one Division of the Court of Session, that verdicts are not to 
be set aside unless they are such as no jury could reasonably 
bring in upon the evidence. If this doctrine, which seems a 
corollary to trial by jury, is admitted in criminal cases, it 
will exclude the great bulk of those convictions in which the 
Home Secretary’s intervention is sought, and appeals would, 
therefore, be useless. In order to make them effectual, we 
would need to provide that no verdict should stand in which 
areasonable jury could possibly suppose the accused inno- 
cent. But, although we did allow a new trial on this 
ground, it amounts to a direction to the second jury to 
acquit. In England, under the present system, the majority 
of the witnesses appear before four Courts—the Coroner, the 
Committing Magistrate, the Grand Jury, and the Petty 
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Jury. It is hardly likely that a fifth appearance before the 
petty jury, will improve matters. Besides being a distinct 
suggestion to concoct fresh evidence on one side or other, the 
idea of a new trial is repugnant to the notions of chivalrous 
fairplay which underlie British legal procedure. The prisoner 
is made to fight for his life, just as if he were being tried by 
wager of battle, and to subject him to a second trial, with all 
its torture and its expense after he has once “tholed an 
assize,” is extremely unlikely to find favour. 

It is submitted, therefore, that the proper course is for 
the Court of Appeal to quash the verdict once and for all if 
it is contrary to or not warranted by evidence, and the same 
course should be adopted where a serious error in law has 
been made. New trials should be reserved for cases, either 
of res noviter veniens in notitiam or res noviter emergens, 
and should be allowed at any stage. To the argument that 
a prisoner may make application for re-trial after the Crown 
witnesses are dead or scattered, it may be replied that the 
longer he waits the more of his sentence will have expired. 

It seems better, too, that an appeal should be open to 
every person convicted without the leave of Court or prose- 
cutor, the accused being at liberty to move the Court of 
Appeal for leave. This procedure would check unnecessary 
appeals, and at the same time would ensure that freedom 
without which no right of appeal would be efficacious. 

It would probably be better that the right of appeal after 
conviction should be confined to the accused. Once a ver- 
dict of acquittal or not proven, has been returned and the 
prisoner absolved he should be free. This is the course 
indicated in the bill already referred to, of Sir Henry James 
and Mr. Asquith(a) In Germany it appears that if the 
judge is not satisfied with a verdict of guilty brought in by 
the jury, he orders a new trial on the spot; but on the other 
hand if a verdict of not guilty be brought in he is bound to 
enter it. The Court of trial should have power to reserve 


(a) Sect. 4, sub-sect. (4). 
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any point on application of either prosecutor or defendant, 
and if necessary to postpone the trial until the reserved point 
has been adjudicated upon by the Court of Appeal. Otherwise 
it seems more consonant with the justice administered in 
British Courts that the appeal should be in favour of the 
defendant alone. The objection, of course, is that this per- 
haps does not offer sufficient or fair opportunity for settling 
the law, but the right of appeal before conviction would pro- 
bably ensure this. 

It follows as a corollary that where conviction has taken 
place and an appeal has been entered, the Court of Appeal 
should not have power to increase the sentence. It might be 
a check upon appeals if a defendant knew that he might lose 
as well as gain by them, but such a check is likely to be other- 
wise provided. In order to preserve the due proportion of 
sentences it might be arranged that the Court of Appeal should 
have power to indicate for future guidance what the correct 
sentence would be, although in the case before them they 
would have no power to increase. 

In such a paper as the present the writer is not expected 
to submit a draft bill for establishing a Court of Appeal ; and 
it need only be added on this subject that there appears no 
insuperable practical difficulty in the way. If the paper 
which was written for Pump Court, in 1889, by Mr. Poland, 
Q.C., who is a strenuous opponent of the proposal to 
establish an Appeal, be examined, it will be found to consist 
of a statement of a series of practical difficulties, which, with 
deference to such an authority as Mr. Poland, are not after all 
insurmountable. Practical difficulties there will be in the 
way of every change in a time-honoured institution, and so 
these must be reckoned on. But there is one point which 
deserves notice. Mr. Poland thinks if the verdicts of juries 
are not final, the jurors will incline more against the prisoner 
and will argue that if they are wrong the Court of Appeal 
will put the verdict right. But the verdict of the jury 
would be final under the proposed scheme. And, moreover, 
no complaint has, so far as I am aware, been made that in 
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civil cases juries pay less attention because their judgments 
are liable to be scrutinised. The probabilities point the other 
way. 

It now remains to add a word on the function of the Home 
Secretary under the proposed change. It will be observed 
that the Appeal proposed is only a limited one and that the 
duties of the Court of Appeal would by no means revolution- 
ise our procedure. It would therefore be necessary that the 
functions of the Home Sceretary should be left precisely as 
they are. It will be found that the Court of Appeal will 
remedy fewer errors of judges and juries, particularly the 
latter, than many people suppose. If the list of modern cases 
in which free pardons have been granted by the Home Sec- 
retary be examined, it will be seen that few of these could 
have been met by a Court of Appeal sitting within a short 
time of the sentence. 

For these reasons, and in order generally to avoid mis- 


carriages and injustice in unforeseen cases, it will be necessary 


to have a paramount authority somewhere which is answer- 
able to nobody and bound by no law, save the exigencies of 
the case. It will be generally admitted that this cannot be 
better placed than in the hands of the Home Secretary. 
Give him additional powers if necessary, give him power to 
take evidence on oath, to order a new trial where perjury or 
the like is suspected, to quash convictions and enter verdicts 
of not guilty, if you will. These latter powers are advocated 
by Mr. Justice Stephen and Mr. Poland, and may be con- 
ceded if they are necessary. ‘They are subordinate to and 
amplifications of the powers he already possesses, and are not 
likely to do much harm, although to many minds the idea of 
constituting the Home Sceretary a Court of Justice in this 
fashion is just about as unworkable as the proposal to put the 
Secretarial office in commission. 
A. D. BLacktock. 








ON THE RIGHT TO USE COAT-ARMOUR IN 
SCOTLAND. 


[ is a frequent complaint that many persons use coat- 
armour without lawful authority; but we never hear 
that any attempt is made to restrain them. The common 


belief is that no one is entitled to use armorial bearings 
except he have authority from the Lyon King-of-Arms, and 
this belief appears to be founded on statute. 

There are two Acts which deal with the subject. The 
first of these is the Act 1592, c. 127, which empowers the 
Lyon and his brother heralds “to visite the haill armes of 
noblemen, baronis, and gentlemen, borne and usit within this 
realme, and to distinguische and discerne thame with con- 
gruent differences, and thaireftir to matriculat thame in thair 
buikis and Registeris. And to put inhibitioun to all the 
commoun sort of people not worthie be the law of armes to 
beir ony signes armoriallis.” It is doubtful whether the 
visitation authorised by this Act was ever made. At all 
events, the Registers in which the arms were to be matricu- 
lated are not to be found. The second and chief statute 
now regulating the right to use arms is the Act 1672, c. 21. 
On the narrative that the previous statute has, in large 
measure, been inoperative, it ratifies and approves it, and for 
its more vigorous prosecution, it requires all prelates, noble- 
men, barons and gentlemen who make use of arms, to give 
an account of them, in order that they may be matriculated 
inthe Lyon Register. It provides for distinguishing “ with 
differences” the arms of cadets. It also, and for the first 
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time, authorises the Lyon to give arms to “ vertuous and 
well-deserving persones.” It ordains that the Register 
“shall be respected as the true and unrepeallable rule of al] 
armes and bearings in Scotland,” and imposes on the users of 
any other arms, any manner of way, after the expiring of 


year and day from the date of proclamation to follow on the 
Act, a fine of £100 Scots, and escheat of the goods and gear 
on which such arms are represented. 

In the face of the provisions of this statute, it may seem 
surprising that many people use coat-armour with no other 
apparent authority than their own or their ancestors’ assump- 
tion. The arms of many of our most ancient families are not 
to be found in the Lyon Register. In the case of the cadets 
of these families, some excuse may be pleaded in the absence 
of any rational system of differencing (a). But what is most 
remarkable is the failure to record their arms on the part of 
many of the chiefs of our old Scottish families, including not 
a few members of the peerage. Of the 252 noble families 
included in Sir Robert Douglas’s Baronage, only 120 had 
their arms recorded up to the year 1778, and we doubt 
whether the number of defaulters has been much reduced. 
A favourite explanation of the non-appearance of such arms 
in the Register, is that the books in which they were recorded 
formed part of the contents of the famous eighty-five hogs- 
heads of records which were lost at sea on the return voyage 
from London, after the Restoration. A fire is also alleged to 
have occurred about 1670 and destroyed the records of the 
Office. But if, as is generally admitted, the Act of 1672 
made it obligatory to matriculate anew, even arms which had | 
been previously matriculated, this excuse will not serve. 
There remains, however, the decision of Lord Hailes in the 
Touchadam case, after referred to. That learned judge and 
antiquary there held that, ever since the passing of the Act of 





(a) The badge of a Baronet of Nova Scotia has been assigned for a difference, 
and only taken back by order of the Court of Session, in an action at the instance 
of the chief of the family. Cuninghame v. Cunyngham, 13th June, 1849, 11 
D. 1139. 
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1672, the Register, which was to be “the true and unrepeal- 
lable rule of all armes,” has been so kept, that it ‘affords 
not sufficient evidence of what armorial bearings have 
been matriculated by the Lyon, and what not.” A more 
likely reason, however, for the absence from the Register of 
these old armorial bearings, is that given by Nisbet in the 
preface to his “ System of Heraldry,” published in 1722 :— 
“Many of our most ancient and considerable families have 
neglected to register their arms, notwithstanding the Act of 
Parliament, partly through indolence, and partly through an 
extravagant opinion of ‘their own greatness, as if the same 
could never be obscured.” It must also be allowed that the 
wearers of time-honoured arms would naturally have some 
reluctance to submit them for the approval or condemnation 
of officials who had not always the knowledge of heraldry 
possessed by the late and present holders of the office of 
Lyon King-of-Arms. 

Among the largest class of offenders—those of middle 
rank, who could not instruct their descent from any gentle 
ancestor—there was an inveterate custom of using the arms 
of their surname.(a) An interesting example of this prac- 
tice is to be found on the lintel of a cottage in the village of 
Berryscaur, parish of Hutton, Dumfriesshire. It bears the 
ams of Brown of Fordell, a chevron between three 
fleurs-de-lis. It is said to have been brought from the 
neighbourmg manse of Wamphray, which was _ taken 
down in the early part of the present century, and 
it bears also the letters M.I.B., there can be little 
doubt but that it dates from the incumbency of John 
Brown, a Covenanting divine of some celebrity, but who does 
not appear to have belonged to the Fordell family. In the 
instance just mentioned the arms assumed were those worn by 
another family. It often happens, however, that the arms of 


(a) The use by such persons of the crest worn = the chief bearer of their 
surname was also not uncommon. A recent example of it is to be found on the 
tombstone of Thomas Carlyle in Ecclefechan churchyard, which has carved upon 
it the crest and motto of Lord Carlyle of Torthorwald. 
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a surname are not appropriated and borne alone and without 
augmentation or difference by any particular family, and 
their use by the mere bearers of the surname is then less 
objectionable. No one who is familiar with our old country 
churchyards can have failed to observe the frequent occur- 
rence of a coat of arms rudely sculptured on the back of a 
tombstone, and in many cases serving to indicate the name 
of the deceased, where the inscription has long ago been 
obliterated. In trying to repress such a usage, the question 
might arise, Who was the user? And it might have been 
difficult to enforce the Acts, which unlike the Letters Patent 
granted to Clarenceux King-of-Arms in 1682, do not in express 
terms authorise the defacement of tomb-stones. The nearest 
approach to it seems to have been the tearing down of an 
escutcheon in the case of the Karl and Countess of Wemyss 
after referred to. 

Bearing in mind then that all users of coat-armour of 
whatsoever station or degree, and whether they have or have 
not a prescriptive right to the arms they bear, are by the 
Act of 1672 required to have such arms matriculated in the 
Lyon Register, we proceed to inquire whether any attempt 
has been made to enforce the provisions of the Act, and the 
question is now of more general interest since the fees of 
patents and matriculations are by 30 Vict. c. 17, made pay- 
able into the Exchequer. In the “ Report on the Office and 
Court of the Lord Lyon ” issued in 1822, by the Commissioners 
appointed to inquire into the Duties, &c., of the Courts in 
Scotland, we find it stated that the exaction of the penalties 
imposed by the Act of 1672 “has been seldom resorted to.” 
Mr. Seton, in his learned work, ‘The Law and Practice of 
Heraldry in Scotland” (1863), says (p. 182): “The unlawful 
assumption of armorial ensigns appears to have occupied the 
attention of the authorities of the Lyon Office about the 
middle of last century.” But so far as can be gathered from 
his book, the utmost that was done was the occasional inser- 
tion of threatening advertisements in the newspapers. In- 
deed he himself says (p. 184): ‘ It does not appear that any 
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formal proceedings have ever taken place in consequence of 
these intimations, although it is understood that an occa- 
sional ‘remonstrance’ has been most considerately resorted 
to, and in several instances with the desired effect.” We 
learn from other sources, however, that in several instances 
proceedings of a more formal character than a mere remon- 
strance were taken by the Lyon to vindicate his rights. 
These proceedings took the form of a writ called a Lyon 
Precept, which ran in the name of the Lyon, and was a 
complaint at the instance of the procurator-fiscal of his 
Court. It contained a narrative of the Statutes of 1592 
and 1672, and of the assumption complained of, and con- 
cluded for the penalties of fine and escheat, and payment of 
expenses. Such a Precept was issued on 18th December, 
1729, against Sir William Cunningham of Caprington 
and others, and decree in absence was pronounced against 
one of the defenders, Campbell of Shawfield, on the 
31st of the same month. The other defenders appear 


to have ceased using the arms or caused them to be 
recorded. 


The next case seems to have had for its purpose to enforce 
the recording of the devices borne on the seals of the Royal 
Burghs. These devices are not in all cases of an heraldric 
character, and the corporations which use them can hardly be 
said to be included in the various classes of persons men- 
tioned in the Acts. But so early as 1673, at the suggestion 
of the Lyon, the Convention of Royal Burghs recom- 
mended that the arms of all Burghs should be recorded. 
This recommendation was not generally followed, and 
after an interval of fifty-nine years a Precept was served 
on the Lord Provost and Magistrates of Edinburgh, on 28th 
November, 1732, complaining that they did “usurp and 
assume ensigns armoriall to the good Town of Edinburgh, and 
cause illuminat, engrave, and otherwys represent the same 
upon their public places, plates and others belonging to the 
said good Town, and affix seals bearing the said ensigns 
armorial to their public writtings, without any warrant or 
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authority from me for so doing.” The conclusions are for 
fine or imprisonment, with forfeiture of the articles on which 
the arms are represented, and that the arms be “ razed and 
pull’d down” and the “seals broken.” This action was 
regarded as a test case, and the Convention of Royal 
Burghs contributed to the cost of defending  it.(a) 
Defences were lodged and answered, but the case seems 
to have been allowed to drop, and it was only on 23rd 
November, 1774, after an interval of forty-two years 
from the service of the Precept, that the arms of the 
Burgh were matriculated. Curiously enough, the Patent 
of Arms then presented for registration is dated 21st 
April, 1732, seven months before the raising of the 
action. Since then the matriculation of the arms of Royal 
Burghs has not been general, many, if not most, being 
still unrecorded. 

The next case, also in 1732, was against the Earl and 
Countess of Wemyss. The offence was the hanging on the town 
lodging of her ladyship’s deceased father, Colonel Francis 
Charteris,()) a funeral escutcheon containing a coat-of-arms 
which he had no right to, as it had not been matriculated, 
and which, moreover, belonged to another family which 
the deceased did not represent. Decree was pronounced, 
and the escutcheon pulled down. We gather from Mr. 
Stodart’s “Scottish Arms” that on the offending escut- 
cheon the double tressure appeared round the arms of 
the surname Charteris. This tressure, according to Nisbet, 
was the distinctive feature of the coat of the Kinfauns. 
family of that name. Mr. Stodart further informs us 
that “some twenty years later the Lord Lyon was found 
more pliable, and the coveted royal tressure was matricu- 
lated as part of the arms of the Hon. Francis Charteris 
of Amisfield, second son of the Countess of Wemyss, and 





(a) Extracts from the “ Records of the Convention of Royal Burghs,” vol. v. 
p. 540. 

(b) He was of the Amisfield family. His features are best known from 
Hogarth’s “ Harlot’s Progress,” and his character from his epitaph by Arbuthnot. 
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successor to the estates of his maternal grandfather.” (a) 
This gentleman afterwards succeeded to the earldom, and 
the arms of Charteris, surrounded by the double tressure, 
appear to this day on the shield of the Earl of Wemyss. 

In 1747 Mr. Robert Fisher of Newhall appears as 
defender, but on his removing the arms objected to, pro- 
ceedings were dropped. 

There followed an interval of quiet, but in 1772 hostilities 
were again commenced against offenders,(b) some of whom 
were of noble rank. But it is not till the following year 
that we come to a case presenting any features of special 
interest. This is the case of the Procurator-Fiscal against 
Mr. Wm. Wood, Surveyor-General of Customs at Port- 
Glasgow. Mr. Wood was served with a Precept on 18th 
January, 1773. He at first made no appearance, but on 
his carriage being seized, he presented a petition to the 
Lord Lyon praying for recall of the sentence, on the ground 
that the seizure was unexpected and without notice. The 
prayer of this petition was refused. He then applied to 
the Barons of Exchequer, and his carriage was restored to 
him on his finding caution for its appraised value and paying 
expenses, 

We now come to what may be regarded as the leading, 
if not the last case in which the statutory penalties were 
sought to be exacted—The Procurator-Fiscal of the Lyon 
Court v. Murray of Touchadam.(c) This case originated 
in a Precept in the usual terms, concluding for fine and escheat 
in respect of the defender’s using unmatriculated arms, and 
decree was pronounced in terms of the libel. The case was 
then brought before the Court of Session by advocation. It 
was pleaded for the Lyon that his jurisdiction was privative 
and independent ; but Lord Hailes, on 30th November, 1774, 


(a) “Scottish Arms,” vol. ii. p. 70. 

(b) For their names, as also for the other cases in this article where no other 
reference is given, the reader is referred to a paper in Mr. Nichol’s “ Herald and 
Genealogist” (1865), vol. ii. p. 393. 

(c) 5 Brown’s Supt., 490. 
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repelled the declinature, and sustained the jurisdiction of 
the Court of Session, and on 26th July, 1775, the Lords 
adhered. On 13th February, 1776, Lord Hailes pronounced 
an interlocutor, finding that the long-continued possession 
of the arms in question by the defender’s family inferred an 
antecedent right, or excluded all challenge on account of 
defect of such antecedent right. The interlocutor pro- 
ceeds :—‘ Having considered the state of the Register of 
the Lyon office as set forth by the Procurator-Fiscal him- 
self: Finds that the said Register affords not sufficient 
evidence of what armorial bearings have been matriculated 
by the Lyon, and what not: Imo. Because the Register is so 
framed that any chasms therein cannot ex facie be discerned. 
2do. Because it is admitted that the armorial bearings 
of certain persons matriculated did not appear therein 
till of late: and therefore Finds that it is not proved 
whether the armorial bearings of Murray of Touchadam 
have been actually matriculated in the Lyon Register 
or not: That William Murray was not in mala fide to 
continue the use of the armorial bearings which his pre- 
decessors enjoyed, and that there is no sufficient warrant for 
the penal conclusions of the original summons ; and upon 
the whole assoilzies the said William Murray, and decerns. 
Reserving always to the Procurator-Fiscal to charge the said 
William Murray to matriculate his armorial bearings in the 
Registers of the Lyon Court in terms of the statute 1672.” 
To this judgment also the Lords adhered, distinguishing 
betwixt a right to wear arms, and matriculation. ‘In the 
first, immemorial possession would presume a grant even 
from the sovereign himself to wear them, and many families 
in Scotland had right to arms before 1592, so did not derive 
right to wear them from the Lyon in virtue of that Act 
of Parliament. But as to matriculation, in consequence 
of the Act 1672, that was requisite in every case.” It 
does not appear whether the Procurator-Fiscal  after- 
wards charged Mr. Murray to matriculate, and we wait the 
appearance of the present Lyon’s promised Ordinary of Arms, 
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to learn whether the Touchadam armorial bearings have ever 
been placed on the Register. But the decision in this action 
has determined that the procedure by way of Precept con- 
cluding for fine and escheat is inappropriate, at least in the 
first instance, against the users of arms who can instruct an 
ancestral right to wear them previous to 1592. And it does 
not appear that a Precept has since been put into execution 
even against persons who can make no pretensions to such 
ancestral right. The Lyon’s subsequent efforts to restrain 
the unauthorised use of arms seem to have been confined to 
“minatory advertisements.” Mr. Tait, interim Lyon-Depute, 
in his evidence annexed to the Commissioner’s Report before 
referred, says, ‘‘ that he did not find upon coming into office 
that the practice of levying fines had been followed by his 
predecessor, or at least not for some years immediately 
preceding. and as his own appointment is ad imterim he has 
not thought it proper to adopt a different rule.”(a) And in 
the same Report we learn from the evidence of Mr. James 
Williamson, who held the office of Procurator-Fiscal in 1821, 
“that there have been no prosecutions at his instance since 
his appointment in 1806 in matters connected with armorial 
bearings, and that as far as he knows, there were none such 
in the time of his predecessor.”(b) Since the date of the 
Commissioners’ Report, we do not think that any case can 
be cited in which the statutory penalties have been exacted. 
More “minatory advertisements” have been occasionally 
published in the newspapers, and when the windows of 
Glasgow Cathedral were filled with painted glass containing 
the arms of the donors, the Lyon was moved to address 
a “remonstrance” to certain offenders, which, as before, 
was followed by the happiest results, but we have failed 
to discover any instance in which recourse was had to the 
sharp remedy of a Lyon Precept. We are not prepared 





(a) Report of the Commissioners on the Office and Court of the Lord Lyon 
(1822), Appendix No, III. p. 50. 
(b) Ibid., Appendix V. p. 52. 
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to hold that such remedy is no longer available. It must 
be remembered however, that our Scottish Statutes are 
like weapons that become useless from want of using, and 
if in 1818 a writer who was reckoned the most eminent legal 
antiquary in Europe,(a) pronounced the Act of 1672 to be 
“nearly obsolete,” it may be doubted whether it has not now 
fallen wholly into desuetude. A contrary opinion was 
expressed in 1822 in the Report of the Commissioners before 
referred to, though the reasons given for their opinion do not 
seem very conclusive. In favour of their view, however, we 
have a passing allusion by the late Lord-President Inglis, 
who, so lately as ten years ago, referred to the penalties in 
the Act of 1672 as still in force.(b) On the whole it is 
probably prudent on the Lyon’s part not to pull the leash 
for fear of breaking it. So long as it is not put to the test, 
the power with which his Court is thought to be invested 
will always form some restraint, more, we believe, than, since 


the Court of Chivalry fell into abeyance, our neighbours of 
England have been able to command. 


Gro. WILL. CAMPBELL. 





(a) Mr. John Riddell, see his Salt-foot Controversy, Appendix, p. 121. 
(b) Hunter v. Weston, 31st January, 1882, 9 R. 492. 





CONSTITUTIONAL EVOLUTION IN AUSTRALIA. 
II. 


HE separation of Queensland, as an independent colony, 
from New South Wales, was, broadly stated, brought about 

by the neglect of local requirements by a distant, central 
Government, and the proposal to continue and extend the 
convict system in order to provide cheap labour to the 
squatters of the country rapidly being opened up in the 
great West. Dr. Lang had long been an enthusiastic advo- 


cate of separation—as he had been of an independent 
Victoria—and of free immigration of agricultural settlers to 
Moreton Bay. He urged these methods of expansion on the 
Home Government with a persistence and warmth which was 
not always acceptable to Ministers and permanent officials at 
Downing Street. His letter to Earl Grey, in 1848, when the 
Colonial Secretary refused to entertain Dr. Lang’s colonisa- 
tion scheme, has become historic. ‘Your Lordship,” the 
Presbyterian politician and divine wrote, “has for three 
years been virtually knocking at the gate of futurity for the 
President of the United States of Australia.” Separation was 
granted in 1859, when the new Colony, happily named 
Queensland after Her Majesty, only contained a population 
of 25,000 souls. It almost seems a childish parody on con- 
stitutional government that 25,000 people should be 
endowed with all the paraphernalia of a governor represent- 
ing the monarchical majesty of the Queen; a Parliament of 
two chambers, and a body of administrative functionaries, a 
miniature of the vast machinery of the British Empire. But 
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phenomenal success justified the experiment. The colony 
progressed by leaps and bounds, and in thirty years 
population had increased to nearly half-a-million; 4 
country as large as France, Germany, and Austro-Hun- 
gary had been explored and opened up to settlement, 
and an earnest start made in the development of its 
enormous pastoral and agricultural and incalculable mineral 
resources, 

Queensland has had its own constitutional battles. The 
constitution being almost a copy of that of New South Wales 
the Legislative Council is a purely nominee body. Now and 
again it asserted a co-ordinate right with the Legislative 
Assembly of amending money bills, but the claim was never 
stubbornly enforced until 1885. A bill providing for the 
payment of members’ expenses had been repeatedly passed by 
the popular chamber and rejected by the Upper House. The 
question had been prominently before the constituencies in 
1884, and the Premier of the day—Sir 8. W. Griffith, 
inserted in the Estimates a sum of £10,000 for the payment 
of members’ expenses. The Estimates are of course embodied 
in an Appropriation Bill formally passed by the Legislative 
Assembly and forwarded to the Legislative Council for 
“their concurrence in the usual manner.” There is a differ- 
ence between this astute method of securing the end in view, 
and that of “tacking” an obnoxious measure to the 
Appropriation Bill. The Legislative Council, however, took 
the unprecedented course of amending the Appropriation 
Bill by omitting the item of £10,000 for members’ expenses. 
A dead-lock occurred, on the old principle that it was the 
absolute and exclusive right and privilege of the representa- 
tive Chamber to grant or withhold supplies or to impose 
taxation. An ingenious way out of the difficulty was 
suggested by the Premier and accepted. The Legislative 
Council passed the Appropriation Bill intact, and a 
“case” was drafted from the constitution, the standing 
orders, and the undeviating practice of the Legislature 
respecting the powers and privileges of the Legislative 
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Assembly and Legislative Council and prepared and sent 
over for submission to and the authoritative decision of 
the Privy Council in London. The case came on for hearing 
in the following year, and the Privy Council decided in 
favour of the Legislative Assembly. Notwithstanding this 
solemn pronouncement of the highest Court of the Empire on 
constitutional interpretation, the Legislative Council a year 
ago once more asserted their right to amend a Money Bill. 
The Legislative Assembly had passed a Local Government 
Bill, which completely altered the incidence of local taxation. 
Local authorities were empowered to raise local revenue by 
rates on the unimproved value of lands. This, of course, was 
a practical application of Henry George’s celebrated Single 
Tax—a cut direct at the unearned increment. The Legisla- 
tive Council, the majority of whose members were large 
land-owners, and some of whom were notoriously holders for 
the speculative increased value, regarded the measure with 
horror, and forthwith amended the bill, restoring the former 
system of rating—viz., upon the letting value of lands and 
the improvements on them—+.e., houses, fences, &c. Once 
more there was a dead-lock. The Legislative Council, as 
much concerned for their pockets as for constitutional princi- 
ple, refused to give way, and when referred to the decision of 
the Privy Council as to the limited extent of their powers to 
deal with taxation bills, coolly replied that that decision only 
referred to payment of members. There was a great deal of 
energetic protest inside and outside Parliament, and talk 
about ending or mending a doited and selfish Upper House. 
The bill was laid aside by the Government, and a new bill 
embodying all the provisions of the old bill, but with shght 
amendments, swiftly passed by the Legislative Assembly, and 
with plain intimation to the Legislative Council that unless 
they desired to dislocate the whole administration and 
business of the country, they must abandon their uncon- 
stitutional procedure, and accept without amendment the 
taxation clauses of the bill. This they wisely did. A reform 
of the Upper House by making it elective has been proposed 
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by a recent Conservative Government and will probably be 
carried in time. 

Another important constitutional struggle in Queensland 
had relation to the powers of the Governor. By a series of 
precedents established by a succession of strong Ministers, 
the powers and privileges of the Governor in all the Australian 
Colonies have gradually been whittled down. The instruc. 
tions of the Imperial Government to the Governors of the 
Australian Colonies are all couched in the same language, 
and were revised as late as 1877. ‘They empower His 
Excellency, “in his discretion, and if it shall in any case 
appear right,” to act in opposition to any advice given to 
him by his Executive Council, and further “to exercise 
his own judgment” in cases of pardon. The reservation 
of bills for the assent of the Crown—+.e., the approval 
of the Imperial Cabinet, has been almost abandoned, 
except in the case of bills which are repugnant to 
Imperial Acts referring to foreign treaties, or affect the 
foreign relations of the Empire. The only measures of 
the latter category in recent years were Chinese Restric- 
tion Acts, which, however, were finally approved by the 
Imperial authorities, although a good deal might be said in 
favour of the contention that they violated Imperial Treaties 
with China. But only China was concerned ; it might and 
probably would have been different had the treaties 
trenched upon been concluded with any of the great 
European Powers. The new laws extending the grounds on 
which divorce may be granted by the local Courts in New 
South Wales and Victoria were by ecclesiastical intrigue 
reserved for and disallowed by the Imperial Government, but 


the Colonial Legislatures simply passed them again, and the 
Imperial Government had to give way. 

Sir Anthony Musgrave, Governor of Queensland in 1887, 
was a Colonial pro-consul of long and varied experience in 
British North America, the West Indies, and Australia. He 
was, however, imbued with the traditions of the Colonial 
Office, and read seriously those instructions which empowered 
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him, “at his discretion, and if he should see right,” to act in 
opposition to the advice of his Executive Council. His 
Executive Council wished to release a man named Kitts con- 
demned to a term of imprisonment for stealing a pair of 
boots. The Governor, in the exercise of his own judgment, 
refused to sign the pardon at the bidding of his advisers, 
whereupon an acute constitutional crisis arose. There was, 
as may be imagined, something more important behind than 
the release from gaol of the miserable thief of a pair of boots. 
Good Sir Anthony believed with reason that this paltry case 
was to be followed by a demand for the pardon of what were 
called the Hopeful prisoners—a point which had been made 
much of in certain seaport constituercies at the previous 
general election. These prisoners had been condemned to 
death, and the sentence afterwards commuted to penal servi- 
tude for life, for most atrocious murders committed during a 
kidnapping expedition to the islands of the Western Pacific by 
the crew of a labour vessel. The crime was committed out- 
side Queensland waters on alien savages, and although the 
perpetrators were tried for convenience’ sake in Queensland 
and by a Queensland Court they might have been proceeded 
against anywhere else in the British dominions where there 
was Admiralty jurisdiction, and after sentence been confined 
in any penal establishment in the empire. Albeit the 
Hopeful was a Queensland vessel, hailing from a Queensland 
port, the case was clearly an Imperial case and the prisoners 
Imperial prisoners. Sir Anthony probably therefore regarded 
it as coming within those Imperial matters on which he 
would be constrained to act on his own judgment even if that 
were contrary to the advice of his Executive Council. The 
Government, headed by Sir Thomas M‘Ilwraith, brushed aside 
all question of Imperial instructions, and bluntly told the 
Governor, “ We will take the responsibility ; your business is 
to act on our advice, and sign that pardon.” The Governor 
refused ; the Government insisted, stopped all business in 
Parliament, and threatened to bring administration to a stop. 
Sir Anthony appealed to the Imperial Government by cable, 
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and they advised him to yield. He released Kitts, and on 
his sudden death shortly after, his successor, Sir Henry 
Norman, without bother, accepted the advice of his Executive 
Council, consisting of the same Ministers, and pardoned the 
Hopeful prisoners. 

The result of this triumph for Sir Thomas M‘Ilwraith and 
his Ministry may be said to be that the duties of a Governor 
are limited to registering the decrees of the Executive Council, 
assenting to all Acts put before him, but, most important of 
all, to “lead” Colonial society, and spend his official income, 
and however much more his private means will permit, in 
entertainments. The Earl of Onslow, in leaving New 
Zealand the other day, before he had served half the recog- 
nised term of six years, told the New Zealanders, in terms 
and tones which did not disguise his disgust, that the sole 
duty now remaining to a Colonial Governor was “to act as 
an ornamental figurehead.” 

The Queensland Government, however, went a_ step 
further towards emancipation from what may be called the 
leading strings of Imperial control. Mr. Munro, Premier of 
Victoria, said at the Sydney Federation Convention that 
“the power of appeal to the Privy Council and the appoint- 
ment of Governors are really the two important links which 
bind us to the home country.” ‘The former it is proposed to 
do away with by creating a Federal Judiciary, and limiting the 
right of appeal in Australia to the new Court. The latter has 
been weakened considerably by the claim of the Colonies to 
some say in the appointments. The Parliament of New South 
Wales passed unanimously a resolution demanding that the 
representatives of the Colony—+.e., the Ministry of the day, 
should be consulted before any nomination to a Governorship 
was definitively made. It came to the ears of the Queensland 
Government that Mr. Henry Blake, an ex police-magistrate 
in Ireland, and more recently Governor of Newfoundland, 
was to be appointed Governor of Queensland in succession to 
Sir Anthony Musgrave, who had died suddenly in Brisbane. 
The Queensland Government, by cable, in polite and circum- 
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locutory, but nevertheless very firm terms, informed the 
Colonial Office that Mr. Henry Blake was not a persona grata, 
and would not be received. Nay, they went further, and 


tabooed still another Colonial officer who, it was said, was 
bidding for the appointment. Undoubtedly, the Ministry 
only gave expression to the spontaneous, unanimous, and 
strongly-expressed feeling of the people, and the Colonial 
Office rewarded Mr. Henry Blake for his disappointment 
by a knighthood and the Governorship of the Crown colony 
of Jamaica, and sent out in his stead one of the most 
celebrated generals and administrators in the service, Sir 
Henry Norman. From a veto there is but a step to direct 
nomination by the Colonial Cabinet, and yet another short 
step to popular election. So believes Mr. Dibbs, the Premier 
of New South Wales. Speaking at the Federation Convention 
in Sydney on the proposals to take away the right of appeal 
to the Crown—ze., the Privy Council, and of the Imperial 
veto on bills passed by Colonial Parliaments, and of con- 
ceding the popular election of Governors, he asked, “‘ What 
is the Crown to be? Are we to send to Fiji Islands for a 
block of wood which they use as one of their gods, and set 
that up in the capital of Australia and say, ‘This is the 
representative of the Crown, without power or right of veto, 
and of our own election.’ . . . That is what we are coming 
to; it is the inevitable destiny of the people of this great 
country.” 

South Australia has made valuable contribution to consti- 
tutional development. The colony was founded by Act of 
the Imperial Parliament in 1834, on three distinct principles 
—first, self-support; second, no transportation ; third, the 
voluntary principle applied to religion. In regard to the 
latter, it is curious to note that in the other continental self- 
governing colonies, provision was made in the early years of 
their existence for the practical concurrent endowment of 
religion. Grants were made to all the religious denomina- 
tions powerful enough to get the ear of the Ministry and the 
votes of Parliament. But, happily for the peace of the com- 
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munity, and also the material and spiritual growth of the 
Churches themselves, these annual grants were abolished, and 
the Church is now in all the colonies independent of even the 
slightest prop from the State. South Australia made little 
headway for many years—a series of military and naval 
governors, trained to the exercise of arbitrary power, with 
small sympathy for democracy, acted as a check to progress, 
These governors were at first provided with a legislative 
council of four official and four non-official members, but the 
council practically existed only to register the decrees of the 
autocratic pro-consuls, As population increased, however, 
this state of matters became intolerable, and in 1851 the 
council was remodelled on a representative basis—at least 
the sixteen elected members outweighed the eight nominee 
members. ‘The impetus to material progress was marvellous, 
and that reacted on the political situation. Popular respon- 
sible government was demanded and conceded in 1855—a 
memorable constitutional year for Australia—the year which 
saw the end of the reign of the “ pure merinos” or shepherd 
kings of New South Wales, Victoria, South Australia, and 
Tasmania. The new constitution of South Australia provided 
for responsible government, a legislature of two chambers, 
both elective, universal suffrage, vote by ballot, equal electoral 
districts, and triennial Parliaments, the latter now the law in 
all the colonies. When the inevitable struggle between the 
Upper and the Lower House as to the amendment of Money 
Bills and the power of the purse arose, it was fierce while it 
lasted, all the more because the Upper House was elective. 
A compromise was arrived at which has been recognised as 
satisfactory in operation, and which formed a great constitu- 
tional precedent. The Legislative Council may reject Appro- 
priation or Taxation Bills altogether. This right has always 
been conceded by constitutionalists—the tremendous conse- 
quences involved in throwing out either of these bills being a 
check on the use of the power, unless under phenomenally 
exceptional circumstances. But according to the new inter- 
pretation of the South Australian constitution, and the 
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practice of late years, the Legislative Council may return a 
Money Bill—that is, a bill appropriating necessary supplies 
for the service of the year or a Taxation Bill—with suggestions 
for amendment or omission; and the Legislative Assembly 
may then, if it thinks fit, make these amendments or omis- 
sions, or any modification of them, and return the bill to the 
Council for final approval. This compromise has worked 
well, and with smoothness, and as will be seen from the 
sequel, it formed the basis of settlement in the toughest fight 
over the proposed constitution for the Australian Common- 
wealth. 

Although the Swan River was settled in 1826 from New 
South Wales, and constituted a Crown colony in 1829, under 
the name of West Australia, self-government and a bi-cameral 
Legislature was only granted to it, by Imperial Act of Parlia- 
ment, in 1890. ‘The taint of convictism, and the lack of 
popular institutions, were a drag on progress, although the 
area of the colony is more than that of half Europe, exclud- 
ing Russia. Necessarily, no constitutional lessons can be 
learned as yet from West Australia; but since it joined the 
family of self-governing states, it may now be said that the 
whole of the vast continent of Australia is practically eman- 
cipated from the tutelage of Great Britain, and the direct 
interference of the London Colonial Office. 

Tasmania has had a varied history. It was from 1802, 
when first settled from New South Wales, the scene of 
probably the most terrible and degrading system of convict 
government the modern world has witnessed—transcending 
in iniquity anything yet disclosed as to the government of 
Siberian exiles. Disclosures made by Royal Commissioners, 
and by non-official investigators and witnesses, roused the 
English conscience, and in 1855 the partially elective, 
partially nominee Governor’s Council, which had been given 
to the colony in 1850, was abolished—transportation having 
ceased in 1853—and a Parliamentary constitution granted. 
The Legislature is bi-cameral, both Houses elective, and the 
Upper House, which has always been strong, has claimed and 
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asserted the right to deal in detail with taxation and Appro- 
priation Bills. The only outstanding constitutional crisis 
which has occurred since responsible government was intro- 
duced, was an attempt by the Lower House to defeat the 
demand of the Upper to revise taxation proposals. The 
popular chamber also claimed the right to impose and collect 
customs’ duties by a mere majority resolution. That attempt 
did not succeed. 

New Zealand’s constitutional history begins with 1852, 
Down to 1840 it was settled by companies of adventurers 
from New South Wales and England, and in that year civil 
government of a kind was established by officials despatched 
from the parent colony. War with the Maoris was chronic, 
principally over land-grabbing disputes with the whites. In 
1852 the Imperial Parliament passed an Act granting a 
representative constitution to New Zealand. The colony was 
divided into six provinces, each with a provincial assembly 
elected on a broad franchise, and a lieutenant-governor, called 
superintendent, also elected by the province. The general 
affairs of the whole colony were managed by a General 
Assembly, consisting of a House of Representatives, elected 
by the people in specified constituencies, and a Legislative 
Council nominated by the Crown. The form or composition 
of the Executive was not precisely defined. The offices 
of Attorney-General, Colonial Secretary, and Treasurer were 
held from the Crown, and the Governor, Colonel Wynyard, 
added three members of the General Assembly to his Execu- 
tive Council. This mixed Cabinet was a melancholy failure. 
Misunderstandings are sure to arise where certain members 
of the executive are elected by the people, and held directly 
responsible to Parliament, and other members are dependent 
on the grace of the governor or president. Government, as we 
know, may be, and has been in fact, highly successful with an 
executive wholly divorced from the Legislature, but to combine 
the two systems of the American independent executive and 
responsible government was to court disaster. So helpless 
were the complications that arose in New Zealand that the 
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matter was referred to the Home Government. What was 
wanted was complete responsible government, and the 
authorities in England replied that they had no objections. 
It required, they added, no Imperial Act of Parliament to 
enable the New Zealanders to adopt the system; it rested on 
usage only. The Attorney-General, Treasurer, and Colonial 
Secretary, appointed by the Crown, were accordingly got rid 
of by pensions, and the General Assembly embraced respon- 
sible government, pure and simple, under which New Zealand 
has had its periods of inflation and adversity, but has, on the 
whole, advanced to a position of solid and quietly assured 
prosperity. 

This rapid survey of the growth of constitutionalism in 
Australia proves that, transplanted to the Antipodes, the 
Anglo-Saxon has lost none of his intense interest in politics 
and the problems of practical government. Public life still 
retains its charm. In many respects it is a little keener than 
in England, but, taking it all round, it is conducted with sur- 
prising sobriety of judgment. Amid new circumstances, new 
surroundings, new wants, the love of liberty enshrined in the 
hearts of these voluntary and enterprising exiles has burned 
with a flame not less fierce than in the fatherland, or in 
those New England States which, in the race of nation- 
hood, had more than a century’s start of them. From 
very inauspicious commencements, the Australians have 
developed political institutions under which individual free- 
dom and communal prosperity are as completely assured as 
in any quarter of the old world or the new. A variety of 
social problems have been attacked with success—an example 
or a warning to less advanced communities. Triennial Parlia- 
ments have not curtailed the usefulness of the Legislature, 
which has rather been brought into closer and more re- 
sponsible touch with the electorate. Manhood suffrage by 


itself has not given strength to crude schemes of socialism, but 
has tried these with the unanswerable logic of dear-bought 
experience. The ballot has become the main prop of personal 
liberty, and open voting shown to be the instrument of petty 
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tyranny, whether in politics or trades disputes. The balance 
of political power has not been upset by equal electoral dis- 
tricts, nor has the payment of Members of Parliament degraded 
the standard of the representatives of the people in moral 
excellence, intelligence, or independence. The abolition of con- 
eurrent endowment of all ecclesiastical denominations has not 
strangled religion, The activity of the Churches is nowhere 
more manifest, or more aggressive, than in Australia. Free 
education for a quarter of a century has neither pauperised 
the community, nor introduced general intellectual snobbish- 
ness, nor weakened the power or the willingness of even the 
least rich classes for work with hands, while it has certainly 
raised the tidemark of mental culture, and imparted healthier 
and broader views of life. We question whether there is 
anywhere among the English-speaking races 1 more general 
appreciation of literature, or more newspapers to the unit of 
the population than in Australia. The principle of fixing 
rents by independent land boards was established with bene- 
fit before it was even dreamt of as a practical measure in 
Ireland and Scotland. It is, however, too soon to say 
whether a land-tax on unimproved land values introduced 
in Queensland, South Australia, and New Zealand will 
secure all the beneficial results predicted for this scheme of 
taxation by its great advocate, Mr. Henry George. 

In each of the colonies, long before representative respon- 
sible government was introduced, large areas of the public 
estate in land had been disposed of to private owners by 
methods which will not invariably bear the closest scrutiny. 
There are somewhere about two thousand millions of acres of 
land in Australasia, of which only about a hundred and eighteen 
million acres are alienated, and yet a cry for land nationalisa- 
tion has been heard. But the cry has come mostly from 
those who have no land and wish to get it in areas where it 
is already held in private property. State landlordism is apt 
to foster parliamentary intrigue. Certainly it is almost 
inevitably accompanied by gross abuses, the concomitant of 
imperfect human nature. The stoppage of alienation and the 
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substitution of long leases as a settled State policy was tried 
in Queensland, but the system proved disastrous as a 
revenue measure, and it was also discovered that long leases, 
with compensation for improvements, tied up the lands more 
effectually and yielded much less benefit to the State than 
out-and-out sale. A lease does not appeal to the imagination 
of a man who wishes to attach himself to the soil, that class 
of whom Sir Walter Scott wittily said, “ As soon as they get 
their heads above water they make for land,” and who form 
the grit of the community, the backbone of the State. The 
problem has been to attract such men to Australia, to grow 
them, and to thirl them to the land of their adoption or their 
birth by freehold homesteads, and it has been solved with 
varying but a fairly general degree of success by all the 
colonies. But there are yet lands enough waiting for occu- 
pation capable of supporting, without too intense tillage, a 
hundred millions of vigorous people. 

Constitutional development has been slow, though 
quick as history is regarded in the old countries of 
Europe; it has been regular, but never violent. The 
parliamentary instinct of the people has been persist- 
ently in favour of a Legislature of two chambers. Free 
democracy has a wholesome fear of its own heated 
impulses, and the judicious brake of a Senate against the 
impetuous swing of the Lower House has always been regarded 
with favour. Even in the keenest struggles for the power of 
the purse between the popular Assembly and the Upper 
House it was never seriously suggested that reform should be 
carried so far as to abolish the bi-cameral and substitute a 
uni-cameral Legislature. But the day of nominee chambers 
is past. Life appointments have sometimes resulted in 
senile assemblies irresponsive to the breath of living public 
opinion. The best of men dubbed “honourable,” “lord,” or 
what you like, and put in a soft corner whence they cannot 
be removed except by death, are apt to become encrusted 


like old port, with decaying beliefs, traditions, and prejudices. 
And it is a very heroic process to put in the old bottles the 
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new wine of a dozen or more freshmen for the special pur- 
pose of making the whole bin effervesce, and spurt out the 
measure which could find no passage before. The swamping 
of the Upper House in order to secure the passing of special 
bills was, of course, not possible where the Legislative Coun- 
cil was limited in number by the written constitution. But 
the Imperial authorities, notably when Lord Carnarvon was 
Colonial Secretary, sometimes attempted to check the exercise 
of this power, although in those colonies where the constitu- 
tion did not fix the proportions of the nominee Chamber, 
their interference was more than once hotly resented by the 
Colonial Cabinets as an invasion of constitutional rights. In 
a few years the whole of the Australian Upper Houses will be 
elective, and there is a tendency to make them co-efficient 
with, yet without sapping the independence of, the Lower 
Houses, all along the line of Parliamentary duty and privilege. 
When two Chambers, claiming each to represent the 
people, are opposed in view in regard to any proposed law, it 
might be well to have an arbiter in the dispute. Questions, 
too, may arise, of whose final settlement neither Chamber 
may care to undertake the whole responsibility, In such 
cases a direct reference to the people themselves may be 
made by a modification of the Swiss referendum or the 
French plebiscite. This was proposed as a solution of the 
Upper House difficulty in Victoria, but it never became law. 
The principle, however, of the referendum exists already in 
Australian legislation. A plebiscite may be demanded as to 
the raising of loans for local purposes. And a direct vote is 
taken in more than one colony as to whether in a particular’ 
district, county, or town, any or all licensed liquor shops 
should be abolished. The demand for a simple reference, 
yea or nay, on the question of Australian Federation, is 
wide spread, and no doubt will be conceded in one way or 
another in several of the colonies. The grafting of the 
referendum on to the State constitutions of Australia, is, 
therefore, quite within the domain of practical politics. 
Responsible government has had a thorough trial. It is 
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ingrained in the Australian mind. The experiment tried in 
New Zealand, of partially separating the Executive from 
the Legislative, of appointing some Ministers by an ex- 
traneous authority, to whom they gave account, and of 
other Ministers being named and responsible to Par- 
liament, was an egregious failure. Australian politicians 
are too keenly alive to the delights and advantages of 
baiting Ministers, not only on the merits and demerits 
of the measures submitted to Parliament by the Cabinet, 
but on the details of administration, to surrender that real 
and legitimate control over every act of government and 
legislation. Criticism is so searching that secret corrup- 
tion is all but impossible, nepotism is defeated, weakness or 
vacillation is exposed and driven from office, incompetency 
held up to scorn. Responsibility for every act of his depart- 
ment makes every Minister alert, sharp in oversight of his 
officials, and constrained to be eager only for the best 
interests of the country. In all the colonies, independent 
boards regulate the admission to and promotion in the Civil 
Service, so that the most potent instrument of petty political 
corruption has been taken out of the hands of the Ministry, 
to their great relief and satisfaction. 

The curtailment of the powers of the Imperially appointed 
Governor is a very real advance in popular self-government, 
and the nomination of the Governor, or a veto on the 
Imperial nomination by the Colonial Ministry or Parliament, 
if not an actuality now, or firmly established by precedent, 
will be so on, or immediately after, the proclamation of the 
Australian Commonwealth — the ripe fruit of Colonial 


Federation. 
W. Kinnairp Rose. 








RISK IN SALE IN RELATION TO INSURANCE, 


_ is proposed in this article to consider, in relation 

to insurance against fire, the question of the incidence of 
the risk in a sale of a house or other heritable subject. The 
question was first raised in England in 1801, in the case of 
Paine v. Meller.(a) It was there held by Lord Eldon that if 
a house be destroyed between the date of the agreement and 
the conveyance, the purchaser must bear the loss, on the 
ground that the beneficial ownership and the risk are vested 
in him by the contract. It was also held that a purchaser 
acquires no interest in the vendor's policy by the purchase 
of the subject insured, and has no just ground of complaint 
should the vendor allow the policy to lapse before the date 
of the fire. 

The question again arose in 1864 in Poole v. Adams,(b) 
where the vendor's policy had not expired at the date of the 
fire, and he recovered a sum from his insurers in respect of the 
loss. Vice-Chancellor Kindersley held that the purchaser 
was not entitled to any benefit from this payment, but was 
liable for the full purchase money without abatement on’ 
account of the partial destruction by fire. 

These decisions were reviewed by the Court of Appeal in 
Rayner v. Preston.(c) The plaintiffs were the purchasers of 
a house which had been injured by fire between the date of 
the contract and the time fixed for completion. The action 
was brought to recover a sum received by the vendors from 


(a) 6 Vesey, 349. (b) 12 W.R. 683. (c) 14 Ch.D. 297 ; 18 Ch.D. 1. 
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the insurers of the house, under a policy effected by them 
before the date of the contract of sale, or otherwise to have 
the insurance money applied in or towards reinstating the 
buildings, under 14 Geo. III. ¢. 78, sec. 83, which authorises 
insurers, upon the request of any person interested in the 
premises injured by fire, to cause the insurance money to be 


expended in reinstatement. 

The plaintiff's claim under the Act was excluded by their 
failure to make a timeous application to have the premises 
reinstated, while the money due upon the policy was in the 
hands of the insurers.(a) Apart from this, Lord Justice 
Cotton expressed a doubt as to whether the section of the 
Act, possibly to the prejudice of the insurer, applied to the 
case of purchasers from the insured, liable to him for the 
full purchase money, notwithstanding the injury by fire. A 
similar doubt is expressed by Lord Selborne as to the appli- 
cability of the Act between mortgagor and mortgagee, or 
between prior and puisne incumbrancers.() Upon general 
principles it was maintained that a policy of insurance was 
an appurtenant of the land, and passed with it upon a 
transfer, and that, in any event, the vendor was trustee for 
the purchaser as regards the sum recovered from the insur- 
ance office. As regards the first of these contentions, the 
Court held that ‘the contract of insurance does not run with 
the land; it is a mere personal contract, and, unless it is 
assigned, no suit or action can be maintained upon it except 
by the original parties.” As regards the second point, it was 
held that a contract of sale and purchase has not the effect 
of making the one party a trustee for the other. 

In these cases the unpaid vendors’ insurable interest 
depends, like that of a mortgagee, upon his lien over the 
subjects for the price, and is measured by the extent of the 
purchase money unpaid. Where the subject insured has been 





(a) Simpson v. Scottish Union Insurance Company, 1 H. and M. 618. 
(b) Westminster Fire Insurance Company, 15 R. 89, at pp. 93, 94. 13 App. 
Cases, 699. The Act does not apply to Scotland. 
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injured by fire during the subsistence of the lien, the vendor 
is not bound to rely upon the purchaser’s solvency, but is 
entitled, in the first instance, to recover from his insurers the 
entire purchase money, if it has not been paid, or the 
balance due if it has been partly paid.(a) But the insurers, 
upon payment to the vendors, are entitled to the benefit of 
the purchaser’s obligation to pay the price, and may sue 
for the full amount in the vendor's name. If the contract of 
sale has been implemented by the purchaser, and the vendor 
has received the price as well as the sum due upon the policy, 
the insurer is entitled to recover back from him the amount 
by which the two payments exceed, in the aggregate, the 
actual loss.(b) 

These decisions, so far as they involve questions of 
insurance law, rest upon the two principles, that insur- 
ance against fire is a contract of indemnity, and that a 
fire policy, in its usual form, is a personal contract, the 
benefit of which cannot be assigned to another without the 
insurer's consent, and to this extent these English decisions 
would undoubtedly be recognised as authorities in the Scot- 
tish Courts. But whether the same results would be arrived 
at should the same facts arise in Scotland, involves the addi- 
tional question of the incidence of the risk under the Scottish 
law of sale. The ordinary rule in the law of Scotland is, that, 
in the case of the sale of a specific subject, the risk passes to 
the buyer as soon as the contract is complete, but the ques- 
tion is whether this rule applies to a sale in which, by the 
terms of the contract, delivery is to be made at a future date, 
and where, in the interval, the seller is entitled to the rents 
or use of the subject sold. The rule is thus stated in 
the Digest: ‘‘Perfecta emptione, periculum ad emptorem 
respiciet. Et si, id, quod venierit appareat, quid quale quan- 
tum sit, sit et pretium, et pure veniit, perfecta est emptio,” 
and this statement has been accepted as authoritative in our 





(a) Collingridge v. Royal Exch. Ass. Corp., 3 Q.B.D. 173. 
(b) Castellain v. Preston, 11 Q.B.D. 380. 
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law.(2) In the sale of a house or other heritable subject, 
the contract is so far complete that the thing sold and the 
price are determined, but the doubt is, whether the phrase 
et pure veniit applies where the obligations of the buyer and 
seller are not immediately prestable, and where the seller, 
until the day fixed for delivery, exercises the right, not of a 
mere custodier for the buyer, but of an owner. It is to be 
observed that in the sale of a specific moveable there is in 
general no warranty of its quality or sufficiency, while a sale 
of heritage is so far conditional that it may be discharged 
if the seller fail, at the time fixed for completion, to tender 
a valid progress of titles. 

In the only reported cases in which the rule has been 
applied in Scotland, the buyer was entitled to demand 
immediate delivery, and it was for his own convenience 
that he left the subject with the seller.()) In the case of 
Hansen v. Craig, cited below, Lord Justice-Clerk Inglis 
says :—“ Lastly, it is said that the undertaking of the 
sellers, by arrangement on the day of sale to send a 
written specification of the weights to enable the buyer 
to exercise his right of check, ‘and that the oil might be 
searched on Saturday, the 13th September,’ was in truth a 
postponement of delivery by special agreement, which had 
the effect of leaving the risk on the seller. But if the con- 
tract was otherwise complete, and if, as is clear, it was in the 
option of the buyer to take delivery when he pleased, the 
mere postponement of the delivery to suit his convenience 
can never alter the risk, and it seems clear that any post- 
ponement of delivery was to suit the buyer’s convenience, 
for nothing remained to be done by the seller, and it was in 
the option of the buyer to make his examination either 
before or after delivery.” His Lordship seems to indicate 
that a special agreement to postpone delivery, if established 





(a) Dig. xviii., t. 6, fr. 8, pr. 
(b) M'‘Donald v. Hutchison, M. 10,070, Elch. Sale No. 5; Campbell v. Barry, 
M. 10,071; Hansen v. Craig & Rose, 21 D. 432. Ibid. pp. 441, 442. 
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by the evidence, would have had the effect of leaving the 
risk upon the seller. 

The only Scots writers who deal with the point are Bank- 
ton and Brodie. Bankton’s view is that the rule only 
applies where the buyer is in delay in taking delivery or in 
tendering the price, and where the subject sold is retained 
by the seller as a pledge for the price. In these circumstances 
the risk is upon the buyer, “ because it must have perished 
with him if he had paid the price and received the thing sold 
as he ought, and it is his fault that he did not.”(a) In 
another passage, where he is dealing with the law of Eng- 
land, he says :—‘‘ As to the question at whose peril the thing 
sold, after the contract of sale is perfected, is, if it perish by 
accident before delivery, the English lawyers give it as their 
opinion that it is the seller’s, because he remains still owner, 
but I conceive that this rule must admit of this exception, 
that the goods must perish to the buyer if it was his fault 
that the same were not delivered; for example, if a day is 
set for delivery, and the thing perish before the day, it is 
lost to the seller; but if there is no day for delivery, the 
thing being sold for ready money, and, through non-payment 
of the price, the thing remains with the seller, or if, in the 
former case, the buyer does not, at the day proposed, pay the 
price and receive the thing sold, it must perish to him ; which 
is the rule we observe.”(b) 

A similar view is taken by Brodie,(c) who holds that the 
rule only applies ‘ when the vendor is not himself in fault or 
in mora, and where he has not undertaken to deliver the 


goods at a particular place and time, and will, therefore, gener- 
ally speaking, merely apply when the vendor has failed in the 
punctual fulfilment of his part of the contract.” The excep- 
tion which arises where the place stipulated for delivery is 
different from the place of the contract is supported by 
authority, and is explained by Erskine to rest upon an 
implied term in the contract, by which the risk is laid 





a) Bankton’s Institutes, i. 419. (b) Ibid. i. 428. (c) Sup. to Stair, p. 857. 
Pp I 
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upon the seller until the subject is brought to the place for 
delivery.(a4) Neither Erskine nor Bell deal with the effect 
upon the risk of a postponement of the time of delivery, but 


Bell states the rule broadly, “ that the contract of sale being 
once completed as to a specific subject, the risk is hence- 
forth with the buyer,” and in explaiming the basis upon 
which it rests, he adopts the doctrine of separable, as opposed 
to mutual, obligations, which is advanced by Pothier and 
Ortolan.(b) Vangerow, who is the principal exponent of the 
modern German school of commentators, explains the rule 
upon different grounds. According to his view, it rests upon 
the fiction that delivery has taken place at the date of the 
contract, and as the buyer would, in the case of instantaneous 
delivery, have been lable for any loss, he is equally lable 
where there has been a lawful delay (rechtsindssiger 
Aufschub) in delivery. The lawful delay, which might arise, 
as pointed out by Bankton, if the seller retained the subject 
as a pledge for the unpaid purchase money, as well as from a 
special stipulation, he contrasts with the case of the seller's 
being cn mora. The texts of the Roman law upon the rule 
periculum rei are collected by Pothier and Vangerow, but in 
none of them is the case dealt with of a future time, or a 
specified place of delivery.(c) It is part of the Roman system 
that, after the emptio is perfecta, the fruits and the acces- 
sions of the subject pass to the buyer as well as the risk, and 
it is doubtful whether, apart from the question of a future 
date of delivery, the risk would, under that system, have 
passed to the buyer, where the contract reserved the fruits 
to the seller until delivery.(¢) Pothier, in his treatise on 








(a) Milne, 1st February, 1809, F.C. ; Spence, M. 3154; Walker v. Langdale’s 
Chemical Company, 11 Macph. 906; Erskine’s Inst. iii. 3, 7. 

(b) Bell’s Com. i. (M‘L.’s Edition), pp. 180, 472; Pothier, Vente, 307, et seq. 
Benjamin on Sale, p. 381. 

(c) Pothier, Pandects, Vol. vii. pp. 56, 158, et seg. Vangerow, Pandects, Vol. 
iii. p. 208, et seq. 

(dq) Hunter’s Roman Law, 2nd edition, p. 285. The texts cited hardly bear 
out Mr. Hunter’s propositions. 
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sale, makes no explicit reference to the point under considera- 
tion, but in discussing the theoretical basis upon which 
the rule rests, he seems to proceed upon the assumption 
that the obligations of the buyer and seller are immediately 
prestable, and that at the time of the destruction of the 
subject of the sale, there is an existing obligation to pay 
the price. If this view is correct, the rule ought not to be 
extended to cases where the time of performance of the 
contract is postponed. The legal principle which, apart 
from the specialities of the Roman law of sale, would apply 
to such a case is, that where performance is rendered 
impossible by the accidental destruction of the subject- 
matter of the contract, the contract is discharged, and neither 
party is bound.(a) In Scotland this is the principle recog- 
nised in the contract of lease, and laid down by Bell as a 
general principle of the law of mutual contract. (b) 

The practice in Scotland as regards insurance in the case 
of a sale of a house or other building is the same as in Eng- 
land, and it is usual, as soon as the missives are signed, 
to obtain a transfer of the policy by the insurers from the 
seller to the purchaser. It is not probable that the insurer 
would seek, in such a case, to escape his liability by raising 
the question of the purchaser's responsibility for a loss by 
fire before the conveyance; but if the seller and purchaser 
were separately insured, the question might be conveniently 
raised between the two insurers, or, if the seller alone was 
insured, between his insurer and the purchaser, and an 
authoritative judgment obtained as a guide to our future 


practice. 
W. Harvey. 





(a) Taylor v. Caldwell, 3 B. and S. 826; Anson on Contracts, 5th edition, 
p- 329. 


(4) Bell’s Principles, §§ 1208, 29. 
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British Imperial Federation—The accomplished editor of the Revue 
de Droit International, M. Rolin-Jacquemyns, contributes to its last 
number an interesting study of this question. 

Opinions may differ widely as to the value of the sentiment of the 
“civilised world” on the burning question of the hour. Probably few of 
us at the bottom of our hearts would think a German, let us say, quite in 
a position to lend us much assistance as to the expediency of giving Home 
Rule to Ireland. The rights and wrongs of such a quarrel cannot be 
ascertained by the hasty inspection of the “man in the street,” at anyrate 
the foreign man in the foreign street. It is too much like submitting a 
quarrel between a man and his wife to the arbitration of a Bishop. He 
would never know the real state of the facts. But there is a class of 
subjects, rather constitutional than political, not as yet become the rallying 
cry of any party, about which the opinion of an intelligent foreigner, and 
still more an eminent jurist such as M. Rolin-Jacquemyns, is peculiarly 
valuable. He stands at the right distance to see things in their true 
perspective. The whole subject is still very nebulous. It may be, as Lord 
Salisbury suggested at the Imperial Federation Conference, the kind of 
nebula which ultimately solidifies. On the other hand there are many 
nebule which take too long in the process. To the astronomer a million 
years are as the twinkling of an eye. Buta delay of that length of time 
in reducing the nebulous aspiration after Imperial Federation to coherent 
substance would, to use the cant phrase, remove it outside the verge of 
practical politics. One of the recent writers on the subject, Mr. Longley, 
Attorney-General of Nova Scotia,(a) thinks Imperial Federation “a 
chimerical project which presents enormous difficulties, and which, even if 
realised, would probably have only an ephemeral existence.” To M. Rolin- 
Jacquemyns this appears a too despondent view. With generous and 
enlightened sympathy he submits that the separation of the colonies from 
the mother country would be a loss to civilisation. The policy of Britain 
is stigmatised as selfish by continental writers. But, as he says, it is a 





(a) Fortniyhtly Review, March, 1891. 
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pretty wide selfishness which seeks the happiness and the glory of a family 
of so many millions. And if this country is to hold together her immense 
and far-scattered dependencies, she is bound to deal fairly and moderately 
with them, and to keep the peace so far as she can with the rest of the world, 
M. Jacquemyns is struck, as well he may be, by the fact that in India, 
with more than 220 millions of natives (excluding the states not under our 
direct control), we maintain a staff of only about 70,000 soldiers and 3600 
civil servants—i.e., one soldier to restrain 3700 natives, and one civil 
servant to administer law to 72,000 of them. But India no doubt is in a 
peculiar position, and our strength lies in the knowledge of the intelligent 
native that he would be worse off, if the pax Anglica were broken and that 
vast continent became again the field on which a hundred races waged 
incessant wars. But what of Canada and Australia? Are they destined to 
fall off like ripe fruits, as Turgot says? The problem is one which they will 
each solve for themselves. It is not conceivable that they will be held to 
this country by force of arms. If young Australia or young Canada thinks 
her interests or her dignity demand separation, Britain will bid her God 
speed and let her go, But at present one would think they had every- 
thing to gain and nothing to lose by the connection. In the days of 
restricted commerce they had a grievance. Now they tax our goods and 
compete with us in the world’s markets. Take New South Wales, for 
example. That State a few years since imported from Germany goods to 
the amount of £32,000. In 1889 the amount was £500,000. Victoria 
took last year £600,000 worth of goods from Germany. It is only a few 
years since the amount was £16,000. In 1881 the value of wool exported 
from Australia to continental ports in Europe was £172,000. In 1889 it 
was £1,557,000. And every ship that brings this produce to a foreign port 
is protected by the British Flag. It is in the progress of democracy that 
M. Jacquemyns sees the danger of alienating the colonies. He says, “a kind 
of blind, irrational, irresistible impulse is drawing this country like many 
others to transform its institutions in a more and more democratic sense.” 

The Crown, the House of Lords, the Established Church, have, he 
thinks, hitherto impressed the imagination of the colonist. But the more 
he realises that he is being governed by the masses of Great Britain under 
a suffrage all but universal, the more he will become dissatisfied. Why 
should the Berkshire rustic have a vote in the management of the Empire, 
and the Canadian or Australian statesman have none? Moreover, 
M. Jacquemyns, quoting the United States and France as examples, thinks 
that democracies are naturally jealous, and in economic questions are not 
guided by enlightened views, but, “after the manner of crowds, despise the 
teachings of history and of economic science, and look only to their immediate 
and apparent interests.” From this cause one might expect dissensions 
with the colonies and ultimate estrangement. There is the further risk 
that the policy of the mother-country might be regarded by some particular 
Colony as highly prejudicial to its interests. The state of feeling some 
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time ago at the Cape, and the heat displayed about the fishery questions in 
Canada, illustrate this danger. M. Jacquemyns approves of the course 
proposed by Lord Reay at the Edinburgh Meeting of the Imperial Federa- 
tion League, on 17th October, 1891. The view then taken was, as will be 
remembered, that the best thing would be to confine attention at first to 
one or two points. Let the Colonies, it was said, be invited first to elect 


representatives, who might discuss with those of the mother-country the 


manner in which the whole Empire might be placed in the most secure 
position for defence. If this kind of assembly was practically valuable, 
such subjects as freedom of trade between all parts of the Empire, and 
the adoption of uniform legislation in matters of trade and commerce, 
might be taken up. At first, such a body would be only deliberative. 
But its resolutions might be expected to carry great weight in Parliament. 
The rival scheme of admitting Colonial Peers to the House of Lords, and 
allotting a certain number of seats to Colonial representatives in the House 
of Commons, is attended with great difficulty. We have long ceased to 
interfere practically in Colonial legislation, for the Governor’s right of veto 
is most rarely exercised, and it would not therefore be right that they 
should have the power of turning the scale in divisions on home affairs. 
3ut probably it does not ‘surpass the wit of man” to devise some scheme 
whereby these difficulties may be overcome. It can hardly be denied that 
a firm and durable alliance between ourselves and our Colonies would fur- 
nish a great guarantee for peace. There would then be four great political 
unities—the British Empire, the Chinese Empire, the Russian Empire, 
and the United States of America. Among them these would contain 
three-fifths of the human race. The other two-fifths would be divided into 
three groups of disunited States—the American group (7.e., South and 
Central America), the Asiatic group (including Turkey), and the Conti- 
nental European group (excluding Russia). 

The twenty independent States of Europe, from Germany with her 49 
millions to the princedoms of Lichtenstein and Monaco and the little 
tepublic of Andorra, have altogether 212 millions of inhabitants. Seven 
of them (Germany, Denmark, Spain, France, Italy, Holland, and Portugal) 
have colonies with a population altogether of 112 millions. If one were 
to suppose them as forming one federation, they would have 227 millions. 
The British Empire, according to the “ Statesman’s Year-Book,” has 340 
millions, and, if protected States are included, 378 millions. M. Jacquemyns 
thinks that the spectacle of such a gigantic organisation would in the end 
strike the imagination of the European States, and make them pause in their 
task of ruining themselves to prevent destruction by their neighbours. 
The budgets of last year show that the thirteen countries, which maintain 
armies, spent on them in a time of complete peace over ninety million pounds 
sterling. In addition, the ten of them which have navies expended on them 
twenty-two millions. In both cases Great Britain is not included. Are 
they prepared to go on increasing these estimates from year to year, or 
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will thev in time think of a more excellent way of using their time and 
money? M. Jacquemyns thinks the greater the solidarity of the British 
Empire the greater is the possibility of a more peaceful day dawning for 


the European Powers, Every one will join in the hope that his conclusion 
is a sound one. Meantime, in Mr. Arnold’s beautiful words, Britain—the 
‘““ Weary Titan ”—goes 


“ Staggering on to her goal 
Bearing on shoulders immense 
Atlantean, the load, 
Well-nigh not to be borne, 
Of the too vast orb of her fate.” 
F. P. Watton. 


Insanity and Divorce.—In thé as yet unreported case of Hanbury vy, 
Hanbury, the question—to which we referred in the April number of the 
Juridical Review (supra, p. 167)—whether, and if so how far, mental 
unsoundness is a defence to the substance of a petition for divorce, came 
before the Court of Appeal. This was a petition by Mrs, Clara Mathilde 
Hanbury for the dissolution of her marriage with Mr. Ernest Osgood 
Hanbury, on the ground of the latter’s adultery and cruelty. The acts of 
misconduct and cruelty were practically admitted, and the only substantial 
defence was that at the critical dates the respondent was suffering from 
folie circulaire, three of the indications or “ notes,” of which were alleged 
to be—an hereditary origin, a recurrent character, and an ungovernable 
impulse to the commission of acts of criminal or culpable violence, The 
petition was heard before Sir Charles Butt and a jury. The jury found, 
inter alia, that the respondent knew the nature and quality of his acts 
(within the meaning of Macnaghten’s case, 10 Cl. and Fin. 200) at the 
time of committing them ; and on this finding Sir Charles Butt granted a 
decree nisi, expressing at the same time a strong obiter dictum to the 
effect that ‘“‘only insanity of a lasting and abiding form, something dif- 
ferent from recurrent insanity, something requiring permanent incar- 
ceration, will constitute a defence to a petition for divorce.” The Court 
of Appeal refused to disturb the verdict of the jury on the facts, and 
upheld Sir Charles Butt’s view with regard to its legal effect. Lord 
Justice Lindley went further than the rest of the Court. He held, with 
Sir Charles Butt, that recurrent insanity is no answer to a suit for divorce. 
The law of England appears, therefore, to stand now as follows :—Mental 
unsoundness is a valid plea to a petition for divorce when, but only when, 
it (2) prevented the respondent from knowing the nature and quality of 
his act within the rules in IM/acnaghten’s case, and (b) semble is of a per 
manent character, 
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The Government and the Telephone.—The Government proposals for 
the development of the Telephone system of the United Kingdom are 
contained partly in the new Telegraph Bill, and partly in a Treasury 


Minute of 27th May, 1892. ‘They are substantially as follows :—(1.) The 
dual system created after the English Courts had decided, in The Attorney- 
General v. The Edison Telephone Company, that a telephone is a telegraph 
within the meaning of the Telegraph Acts, 1863-69, and therefore falls 
within the Postmaster-General’s monopoly, is to be maintained. But the 
trunk lines are to be acquired and worked by the State. (2.) Public call 
offices are to be established in the houses and shops of sub-postmasters ; 
and if the convenience of the department permits it, in the head, district, 
and branch post-oflices also, subject to such. (3.) Two of the hitherto 
abortive recommendations of the Telegraph and Telephone Wires Com- 
mittee, 1885, are to receive legislative sanction. (a.) The postmaster is to 
be enabled, by application to the Railway and Canal Commission, to 
dispense with the consent of recalcitrant owners to the erection and 
maintenance of telegraphic, which of course includes telephonic, works on 
their lands and buildings. (b.) The licensees of the Postmaster-General 
are to be enabled to receive and enjoy the powers of the Postmaster, under 
the Telegraph Acts, in relation to over-head wires. (4.) No further 
licenses for the whole country will be granted, and even for a license to 
establish an exchange in a particular town, no application will be enter- 
tained unless a formal resolution in its favour has been passed by 
the Corporation or other municipal authority, and evidence given that 
there is sufficient capital subscribed to carry out the undertaking. In this 
way competition will not be excluded, but a check will be imposed on the 
formation of companies whose sole object it is to force the existing 
licensees to buy them up. The chief objection to the scheme, of course, is 
that it is after all only a via media, which will in a few years be disturbed 
by the State acquisition—at a monopoly value—of the private companies’ 
undertakings. 


Supremacy of Parliament.—This phrase has been used freely in 
election addresses and speeches during the last month, but not always, 
apparently, with a precise appreciation of its meaning. The phrase, 
indeed, has many meanings. The first and most general idea of supremacy 
is, that the Imperial Parliament, having created a separate Parliament, 
say in Ireland, is constitutionally competent to repeal its own act and to 
dissolve that Parliament. The mother of free Parliaments may change 
her mind and destroy her offspring. This doctrine has only an academic 
interest for two reasons—(ist) As regards the Colonies, there is no desire, 
and will never be any occasion, to assert any real control. (2nd) If such 
an occasion or desire unexpectedly arrived, there would be an appeal to 
force on both sides. But, standing a Colonial Parliament, what is the 
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supremacy of the Imperial Parliament? It is indicated in the Colonial 
Laws Act, 1865, 28 & 29 Vict. c. 63, and in the rules and regulations pub- 
lished for the use of the Colonial Otlice. There is the indirect contro] 


through Courts of justice. As Professor Dicey has observed—“ Every 


Court, as well in the Colony, as elsewhere throughout the British Domin- 
ions, is bound to hold void, and in fact does hold void, enactments which 
contravene an Imperial statute, and from Colonial Courts there is an 
appeal to the Privy Council.” It would be foolish to lay too much stress 
on this check. If any strong political feeling existed between the Colony 
and the mother country, the Colonial Courts would side with the Colony, 
and the Colonial Executive would not give effect to an unpopular judgment 
on appeal of the Judicial Committee of the Privy Council. Then, there is 
the direct control of the Colonial governor. This is a rather complicated 
business. Properly speaking, the governor is bound to assent to laws 
formed by the Colonial Legislature, from which his Colonial Ministry does 
not advise him to withhold his assent. Every year adds to the practical 
and, so to say, moral independence of the Colonies and diminishes the 
exceptions to this rule. But, at present, it is also distinctly the theoret- 
ical duty of a Colonial Governor, as an Imperial officer, to oppose the pass- 
ing of a Colonial Bill disapproved of by the Imperial Government, and to 
veto such a bill when passed. Similarly, in every case the Crown has 
a disallowing power, exercised by Order in Council, even after the 
Governor has given his assent. But this veto and the power of 
disallowance, being truly inconsistent with the practical and moral 
independence of the Colonies, constantly tend to disappear, except in these 
cases where, by the Statutes establishing Colonial Parliaments, certain ques- 
tions are specially reserved for the assent of the Crown, that is, by the 
Colonial Secretary in London. Apart from such statutory bargain with the 
Colony, it would be obviously contrary to the first principles of democratic 
government that any veto on the laws of a representative assembly should 
be exercised except on the advice of the Ministry responsible to that 
assembly, In the extremely ingenious proposals made in 1886 for an Irish 
Parliament, combining, as they did, the Colonial with the Federal system, 
no difficulties of this sort arose. The Irish Legislature was to consist of 
the Queen and the two Orders of the Legislative Body. The Executive 
Government was to be carried on by the Lord Lieutenant on behalf of the 
Queen, and he was to give or withhold the assent of the Queen to Irish 
Bills, subject to any instructions given by the Queen in Council. A 
special jurisdiction was provided, under section 25, for the decision of 
questions as to whether the Irish Legislature had exceeded its statutory 
powers in passing a particular law. The tribunal was not the Imperial 
Parliament, but the Judicial Committee of the Privy Council. It was not 
explained how the decisions of the Privy Council were to be enforced in 
Ireland. As regards any laws passed by the Irish Parliament within its 
apparent competency, however violent or unjust these laws might be, it 
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was not suggested that any appeal could be to the Imperial Parliament, or 
that the Lord Lieutenant could do otherwise than act according to the 
advice of an Irish Ministry. The suggestion that in such cases he should 
act according to the advice of a Ministry in London, not charged with the 


conduct of Irish affairs, was of course inconsistent with democratic 


principles and a practical denial of Irish independence as regards local 


affairs. 





Reviews of Books. 


a 


The Contract of Sale in the Civil Law, with references to the Laws of 
England, Scotland, and France. By J. B. Moytz, D.C.L., of 
Lincoln’s Inn, Barrister-at-Law, and Fellow and Tutor of New 
College, Oxford. CLARENDON Press, 1892. 


The Roman Law of Sale, with Modern Illustrations. Digest xviii. ] 
and xix. 1, Translated, with Notes and References to Cases and 
to the Sale of Goods Bill. By James Mackintosu, B.A., Advocate, 
late Scholar of Exeter College, Oxford. Edinburgh: T. & T. Crank, 
1892. 


THE appearance of the two books, the titles of which precede this 
article, is a gratifying instance of the revival which is taking place in the 
philosophical and scientific study of the law. Both are books for which 
it would have been hopeless some years ago to have looked for a market. 
Now they will find not only many interested readers, but will prove of 
much practical utility. The mere case lawyer, who knows nothing but 
the decisions pronounced within the last generation or two by his own 
Courts, and is without an idea of the possibility of any system except the 
one with which he is familiar, is being superseded by lawyers who, know- 
ing the “cases” every whit as well as he does, have the advantage of some 
acquaintance with the historic study of the development of law, and of 
being able, to some extent at least, to compare their own system with 
that of other countries. Of this historic and comparative study, the 
foundation is always the Roman Law, once the “Civil Law” of the most 
of Europe. No man is independent of the influence of his surroundings, 
or of what has gone before him, and when it is remembered that even 
laws, such as the English, which profess to owe least to the Roman law, 


owe to it to a very large, though undefined extent, the importance of the 


study of it, and of the comparing of our own with it, is clear. The com- 
parison is not always, it is true, to our advantage. It is somewhat dis- 
couraging to see how little on many points we have advanced on matter, 
of principle beyond the Roman law. The elaboration of the Roman law 
shows that the Roman jurists must have had an amount and variety of 
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business to deal with far surpassing anything with which till a compara- 
tively recent period any modern jurist was concerned, and that they 
brought to the settling of it a familiarity with great principles, and with 
their application to every detail which has probably not been surpassed. 

I notice Mr. Moyle’s book first, simply because, by a month or two, it 
was the first to appear. It has arrived at a most convenient juncture, 
when the rules of the English law as to the sale of moveables, have been 
gathered into a draft code, and are under the critical eye of the profession 
with a view to their permanent adoption. For the practical English lawyer 
to have it easily within his power, to compare the law of England with 
that of Rome, and to some extent also with that of Scotland and France, 
is a convenience of which it is to be hoped that he may take due 
advantage. He may profitably take heed how much the law of sale gains 
in distinctness and equity by the absence of such absurdities—there is no 
other word at all applicable—as the doctrine of “consideration” and the 
statute of frauds. The student will find the book exactly what he requires, 
and by him at any rate it is certain to be appreciated. The size is not too 
large; the order is good; the language is clear; and in so far as I am 
capable of judging, the treatment both as to fulness and accuracy leaves 
nothing to be desired. The references and the English cases are judiciously 
selected, and those to the original texts, and to their recent commenta- 
tors, most ample. To the chapter on Conditional Sales, I may refer as a 
specially good and interesting piece of work. Altogether, the book is 
a welcome addition to our literature, and it is to be hoped that it may be 
the precursor of others of its kind. The only criticism I would make, is 
that a somewhat fuller index would be an advantage. 

The work of Mr. Mackintosh is of a different kind. Less popular 
in character, its value lies in giving to the reader an edition of the most 
important of the original texts of the Corpus Juris bearing upon Sale, and 
in accompanying those texts by a translation and explanatory notes. 
Since every one who desires really to understand Roman Law must use 
the handbooks as mere introductions to the study of the texts, and since 
there are no texts in the whole Roman Law more instructive than those 
upon Sale, the utility of the work of Mr. Mackintosh must be great, 
provided it be well done, and it is thoroughly well done. The texts 
selected are the two titles of the digest upon the Roman law of Sale, and 
upon the actions to which it gave rise. The fulness with which actions 
are always treated in Roman law affords one of the best examples of its 


truly practical character, and the precision with which, after explaining 
principles, it shows what every one has to do in order to enforce his rights, 
contrasts favourably with the slipshod way in which the matter of remedies 
is often treated in modern books. The translation of the texts given by 
Mr. Mackintosh seem to me to be accurate, elegant, and lucid, and 
I observe that when he has once ascertained what is the correct English 
equivalent for the Latin expression he adheres to it, without introducing 
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the confusion which invariably follows from the use of varied renderings, 
The notes are full and learned. It may almost be said, and no higher 
praise could be given, that they contain everything necessary to enable 
one to understand the texts, and to compare them with our own law, 
Whoever wants to follow the old Jaw further finds convenient references 
to other commentators, and those who want to test for themselves his 
comparisons with our modern law, will find ample references to our own 
and English cases. The references are, however, not too numerous (which 
is one of the worst faults a book can have), but all the leading cases, and 
indeed all cases of any importance, are discussed, As a particularly good 
instance of careful and judicious explanation and criticism, the long note 
on Risk, pages 75 to 80, may be cited. The work has also a good index, 
Indeed it is all so well done, that my only regret is that the author did 
not do more, and give all the texts on Sale—both the remainder of those 
in the Corpus, and those contained elsewhere ; and that considering the 
defective arrangement of the original compilations, he has not carried 
out his scheme of an introductory chapter dealing with the whole law, and 
co-ordinating the principal texts. However, if the legal public properly 
appreciates the present work, which is complete in itself, more may 
possibly follow, and meanwhile we can only congratulate the author and 
the profession on the present addition he has made to legal literature, 
From Justinian to Judge Chalmers is a far cry, but not the least 
interesting parts of Mr. Mackintosh’s book are his occasional references to 
the proposed English code of the Law of Sale of Goods. The anticipation 
which Mr. Mackintosh apparently entertains that the proposed code may 
be made suitable for application to Scotland, is one which I fear I cannot 
share, unless the promoters of the code are prepared considerably to change 
their methods of procedure. Judge Chalmers is confessedly one of the 
best draftsmen and ablest commercial lawyers of the day, and his code is 
probably the best which could be constructed if the law of Sale is to be 
codified by itself, and for England alone. But his code is not adapted as 
it at present stands, in point of either form or substance, for extension 
to Scotland. It is full of English legal phraseology, and although 
the terms used might possibly give rise to no difficulty in England, 
there are comparatively few of the clauses which would not create difficul- 
ties in Scotland. And it is understood that no attempt is to be made at 
assimilation, except in so far as the Scotch may be willing to accept the 
English law. It has been given to be understood that the English cannot 
surrender or modify any of their rules, because those rules (it is not quite 
accurately said) have been adopted in every English-speaking country. 
Thus the Scotch are offered the alternative of either adopting the English 


law of warranty, or of retaining their own law. The English law of 


warranty is one which we could not possibly adopt. To treat a warranty 
sometimes as a “condition” entitling the buyer, if the warranty be broken, 
to rescind the contract ; and sometimes as a “collateral agreement ;” en- 
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titling him on its breach merely to damages ; and then to say that it is to be 


a question of the circumstances of each particular case w hich character the 


warranty is to possess, is to begin by adopting a bad principle, and to end 
by an encouragement to litigation. There is no meaning in the giving of a 
warranty unless its breach is to give rise to a right of rescission, and the rule 
ought to be always in favour of such a right, unless the terms of the parti- 
cular contract show it to be excluded. We, therefore, could not adopt the 
English rule, and we certainly have no interest that a bad rule should be 
perpetuated in England. The alternative is presented to us of retaining 
our own law. This seems to me to be in two respects objectionable. In 
the first place, it will settle that the laws of England and Scotland 
on such an important part of the law of Sale are permanently to vary, thus 
confirming a state of matters which necessarily causes many a misunderstand- 
ing among merchants. In the next place, the Scottish rule on the point is by 
no means satisfactory. The error is in the opposite direction to that 
of the English law ; but to lay down a hard and fast rule that a breach of 
warranty can never be treated as anything except a ground of rescission, 
and can never be a ground for merely claiming an abatement of price, is 
both contrary to equity, and practically inconvenient. 

Lord President Inglis used to lay it down that the law of Scotland 
entirely rejects the actio quanti minoris— (M‘Cormick v. Rittmeyer, 
1869, 7 M. 854). In this form the dictum cannot be accepted unhesi- 
tatingly as correct, because there is much to be said for Professor Bell’s 
view (Principles, sec. 99), that the action may be admitted where it is 
sanctioned by the usage of trade, and also in cases of fraud. But apart 
from those two possible exceptions, the dictum is a fair enough statement of 
the law of Scotland as recently administered, raising the interesting question 
how comes it that in a country like Scotland, where the Law of Rome was 
very fully received, one of its most valuable and characteristic forms of 
action is treated as wholly alien. It may be doubted if this was always so. 
In the older cases on the law of Sale, there is more than one in which the 
relevancy of a claim like the claim quanti minoris is taken for 
granted, and there are other cases in which the competency is 
admitted in argument, but in the result it is rejected for special reasons. 
Stair on treating of Reparation (I. ix. 10 and 11) mentions the actio 
quanti minoris, without apparently doubting its general competence ; and 
in treating of Sale (I. x. 15) he apparently thinks it competent, subject, 
always to the conditions, that the buyer has not homologated the bargain, 
and that the claim quanti minoris shall not resolve itself into a mere 
question of opinion as to the amount of the price. And Stair indicates as 
preventing homologation, that it is enough when the insufficiency of the 
thing bought appears, to offer to restore tt. There is nothing of the duty to 
reject, or still less to return, or place in neutral custody, of which so much 
is heard in recent cases. And the rule as stated by Stair was equitable as 
compared with our present practice. 
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The rule of immediate examination and complete rejection as now 
enforced by the Scottish Courts is incapable of adoption by merchants, 
Thus, an order is given for a hundred pairs of boots of a particular kind, 
Ninety pairs arrive all right, and the remaining ten are defective. The 
buyer cannot break bulk: he must either reject the whole and put himself 
and everybody else to great inconvenience, or be content to lose all redress, 
The law, of course, is universally disregarded. Indeed, any wholesale 
dealer who enforced it might at once close the account of the retailer in 
question. The position, therefore, taken up by the promoters of the bill, 
is that both countries ought to perpetuate bad laws, in place of meeting 
each other with a satisfactory compromise. 

I could easily instance other defects in the bill, but I need not go into 
further detail, because in my humble judgment the whole method of taking 
each bit of commercial law by itself, and codifying it separately, is 
indefensible. Besides creating great delay, it involves many repetitions 
and inconsistencies, Thus the rules as to the measure of damages will 
have to be stated separately for each subject, and although the sale code 
tries not to infringe on the general law as to power to contract, it has to 
deal with the providing of necessaries to what it calls infants, while the 
allied subject of the providing of necessaries to married women finds no 
mention, This piecemeal and local codification seems to me, with due 
respect, to be merely playing with the subject. I may perhaps be pardoned 
for mentioning in conclusion what seems to me to be the proper way of 
dealing with it. At the recent Congress of Delegates of Chambers of 
Commerce of the British Empire, I had the honour, on the suggestion 
of the London Chamber, and as delegate of the Aberdeen Chamber, to 
propose a motion that Government should appoint a properly representative 
commission to draft a code of commercial law which should apply to the 
whole Empire. The opposite view was presented to the meeting by a 
gentleman of ability and experience, but I was able to adduce such reasons 
in favour of the wisdom and practicability of the somewhat bold proposal 
contained in the motion, that it was adopted without hesitation. As the 


Congress contained a very large gathering of representative legislators and 
leading merchants, not only from the United Kingdom, but from every . 
part of our vast Empire, the resolution is significant, as showing the bent 


of the lay mind, and unless our lawyers want to see their Courts emptied of 
all good business, and the whole of the important commercial law business 
of the country go, as it is doing, with a rapidity of which few have any 
idea, into the hands of non-legal arbitrators, they had better join in setting 


their house in order. 
J. Dove WILSON. 
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Social Ethics.—Outlines of a Doctrine of Morals. By T. Zincuzr, 
Professor of Philosophy in the University of Strassburg. W4ILLiaMs 
& Noreate, 1892. 


The Strassburg Professor begins with a historical survey. The object 
of moral inquiry, he tells us, is given to us in the life and aims of civilised 
nations, and it might be sufficient historically to describe these as a 
naturalist might describe the object of his special science, and then leave 
the subject. But philosophy and the scientific spirit compels us to ask 
the questions why, how, and wherefore, and thus seeks the purpose of 
action, and the standard of action, and in finding these, it finds the true 
criticism of moral motives and ends. 

The moral conception of the Greeks—the good-beautiful which was 
summed up in the harmony of the individual with the civic life, disappears 
at the approach of sophistical illumination. Professor Ziegler, probably 
from want of space, scarcely does justice to the Sophists. Their attitude 
was that of questioners, and critics of custom-morality and this is with 
each individual thinker, even in these times, the necessary precursor of all 
further investigations. Socrates is the answer, or attempted answer to the 
Sophists—himself fundamentally, however, a Sophist. Scepticism becomes 
in his hands a way to the building-up of a positive doctrine based on the 
nature of Man himself, and of each man. His way was the way of ideas 
(in the Greek sense), and in these the intellect necessarily played a leading 
part, and to personal virtue, personal knowledge was essential. We can 
easily see how the old Greek idea of harmony of the individual with the 
civic order is gradually replaced by the idea of the harmony of the 
individual with nature—another name for the universal. 

Professor Ziegler very happily illustrates the exhibition of the Moral, 
in its highest and best acceptation, in Christ. In Him, religion and morality 
are but two sides of the same fact. The Christian Church afterwards 
again separated the two. Religion kept itself in a sphere of its own, 
and so, as in Judaism, Christianity became a system of external observance. 
The Lutheran reformation, in its ethical and humane significance, is thus 
seen to be a necessary movement in the progress of the spirit of man to an 
ethico-religious life, which is also, as a condition of its existence, a free 
individual life. 

Thereafter, the fresh departure in search of an independent Ethic, the 
dominancy of the Happiness-end under various disguises, the sudden pro- 
clamation of the Categorical Imperative by Kant, the still further sub- 
limation of abstract Duty by Fichte, and the return by Hegel to a certain 
objectivity, both in the interpretation of ethics and the duty of the individual 
citizen, are all touched upon in this book with the firm hand of an expert 
and with considerable grace of literary expression. 

In very interesting and instructive chapters, the author now proceeds 
to discuss in order the origin of morals, discussing the question of social 
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authority as maintained by penalty, the nature of Morals, Duty, Virtue, and 
Good in their relation to the principles of moral welfare generally, and to 
partial and Supreme Good, as consummated in a social Ethic. He 
concludes with a chapter which propounds that the Well-being of all 
is the “Supreme Good” for the State as such. Here the author 
does not seem to ground himself on any scientific principle. The Good 
of the Whole—-the sacrifice of the person to the state—faith in moral 
progress towards the realisation of ideals—all this is well and even 
eloquently put, but it brings us back to the questions with which the 
author started, and leaves them unsolved. He allies himself closely to 


John Stuart Mill we should say, were we to classify him, and in so doing, 


he gives up in our opinion the scientific question, What, after all, is the 
“Good” for the individual and the state? Man is not in search of 
Happiness, however refined its forms. Like every other organism, he is 
in search of the Law of his complex being. The observance of that 
Law is Duty and the Good. This observance will not bring him Happiness 
as commonly conceived ; but only the greatest happiness possible for him, 
as a being of Law. If we make Happiness under whatever form the end, 
we thereby make it the criterion, and morality sinks back into individual- 
ism and subjective opinion. Yet, spite of this fundamental error, there 
are very few modern books which, taken as a whole, afford a better 
or more pleasing introduction to ethical questions in their social relations. 
The translation is excellent: unless one were told that it was a translation 


one could not find it out for one’s-self. (a) 
S. S. Laurie. 


A Practical Treatise on the Law of Reparation. By Arrnur 
Tuomson Guiece, M.A., LL.B., Advocate. Edinburgh : Wi.uiAu 
GREEN & Sons, 1892. 


Mr. Glegg is to be congratulated on the appearance of this book, which 
will take a high place among existing works dealing with this branch of 
the law, and will probably be regarded as the leading treatise of its kind 
in Scotland. It is the result of much patient industry and research, and . 
it is right to say that the labour bestowed upon it has been thoroughgoing 
and painstaking ; that the author has obtained a very complete mastery of 
his subject ; and that his work is in an eminent degree exhaustive and 
accurate, The subject of Reparation, in one aspect or another, is one of 
the largest and most important that occupies the attention of our Courts ; 
the decided cases are very numerous, and by no means always consistent or 


good and useful 


even reconcilable with one another. Mr. Glegg has done g 





(a) [The translator is Miss Helen Smith, youngest daughter of Dr. William Smith, 
well-known by his “Life of Fichte,” and his translation of Fichte’s popular works.— 
Ed. Jurid. Rev.) 
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work in collecting and discussing so large a number of these decisions. 
He displays a wide acquaintance with what has been written as well as 
decided, not only in Scotland, but in England and America, and also shows 
in his criticisms no little independence of judgment. The book is brought 
well up to date, and is certain to become indispensable to every practising 
lawyer. 

« Reparation ” as the term is used in this work does not include breach 
of contract, nor does it include the subject of collision of ships or infringe- 
ment of copyright and patent; the term is used in its proper sense, as 
meaning Jeparatio iyuriarum. ‘This field, however, is sufficiently wide 
in itself, and has been mapped out in a scientific and orderly manner, 
which will commend itself to the reader, and will honourably distinguish 
this work among others of its class. The two main divisions of the book 
are Malice and Negligence, and these form Parts II. and III. of the work. 
Part I. deals with matter common to Malice and Negligence, and includes 
chapters on Limits of Liability, Title to Sue, and Liability to be called as 
Defender. Part II. contains chapters devoted to Assault, Seduction, 
Slander, Privilege, Malicious Prosecution, Abuse of Civil Process, and 
Fraud. The bulk of the volume is occupied with Part III., and this 
will probably be found to be the most important and useful portion 
of the whole. It deals with the Liability of Proprietors of Cor- 
poreal Immoveables to the Public (duty to maintain property 
in safe condition, and duty to take precautions in carrying on 
operations on property) ; Liability of Owners of Corporeal Moveables ( (a) 
Horses and Vehicles, (b) Dangerous Animals) ; Liability of Owners of 
Works (generally—to persons invited thereto, specially—to servants) ; 
Exemption of a master from liability to servant for a fault of fellow- 
servant ; a useful chapter on the Employers Liability Act, 1880; and a 
chapter on the liability of a master for his servant. The volume closes 
with two short chapters dealing respectively with liability of masters and 
liability of law-agents. Though these latter subjects stand somewhat apart 
from the others, and have been specially dealt with in standard works, the 
law in regard to both has been much canvassed in important cases in recent 
years, and these will be found conveniently and carefully summarised here. 
The other chapters under the head of negligence are well written. On 
page 226 and following pages under the heading, ‘‘ Duty to Fence Dangers 


>] 


on Lands,” will be found an excellent and instructive discussion of this 


question, and an examination of the earlier English and Scots decisions 


leading up to the recent case of Prentice v. Assets Co. and especially of 


the doctrine there Jaid down by Lord Shand. It may be desirable that in 
this, as in many other respects, our law should be assimilated to that of 
England, but at all events Mr. Glegg has little difficulty in showing that 
the older Scots cases do not (and we venture to think rightly) go so far as 
Lord Shand there went. The question of ‘Seen Danger” is discussed in 
the light of the recent important case of Smith v. Baker & Sons which has 
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so materially limited the scope of the doctrine, and this again is followed 
by an excellent history and exposition of the doctrine of fellow-servant 
erroneously extended by Woodhead v. Gartness Mineral Co. and the 
decisions following it, and now finally settled within safer and more 
equitable limits by the House of Lords in Johnston v. Lindsay. The 
whole of this portion of the work appears to be performed in a careful and 
competent manner. 

Of the author’s treatment of the subject of malice I can scarcely speak 
with the same unqualified approval or agreement. It is stated (p. 116) 
that “malice in law” “expresses a rule of evidence rather than the 
legal conceptions which the evidence goes to establish.” To say that 


legal malice merely expresses a rule of evidence does not seem a very 


satisfactory definition, it is surely more correct to treat it as a distinct 
“legal conception ” requiring for its proof, it is true, something less than 
would be necessary to prove malice in the ordinary sense of the term, 
Here and there a tendency appears to state propositions somewhat more 
broadly than the decisions cited in their support warrant. Thus (p. 122) 
“public prosecutors are also absolutely privileged, and no action will 
lie against them for averments made in the discharge of their duty, 
although they are said to be malicious.” In support of this statement, 
M‘Murchy v. Campbell, 14 R. 725 is cited. Now that case decided no 
more than this, that in order to the relevancy of such an action directed 
against an inspector of police and a procurator-fiscal a specific statement 
of the grounds on which malice was to be inferred was required, and that 
an action where this was not done was irrelevant. 

No part of the work deals expressly with the subject of Measure of 
Damage or Assessment of Damages. It may be said that that matter is 
discussed in the chapter entitled “ Limits of Liability,” and to a certain 
extent that is true. There are, however, numerous cases in the books on 
this subject, and these appear to be, for the most part, omitted. The sub- 
ject is one of considerable importance to every practising lawyer, and one 
would have expected, in such a work as the present, to have a full cita- 
tion of the decided cases, 

For the most part, the author’s style is simple and clear as a law book | 
ought to be, but here and there a tendency to looseness appears in the 
construction of sentences. 

The volume is well printed in clear bold type which it is a pleasure to 
read. The work reflects great credit on its author, and the publishers are 


also entitled to commendation. 
R. L. Orr. 
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Parliamentary Procedure and Practice, with a Review of the Origin, 
Growth, and Operation of Parliamentary Institutions in the 
Dominion of Canada, (Second KEdition.) By Joun George 
Bourinot, C.M.G., LL.D., D.C.L., Clerk of the House of Commons 
of Canada. London: Sampson, Low, Marston & Company, Limivep, 
1892. 


It is notable how soon the smaller matters of constitutional and 
parliamentary usage—which in the aggregate form so large a part of the 


working system of government—are modified, and how quickly they 
erystallise into fresh forms. Only twenty-five years have passed since 
the British North America Act endowed the Dominion of Canada with 
a constitution so framed as to ‘follow the model of the British constitu- 
tion so far as its circumstances would permit ;” and already this portly 
treatise, on distinctively Canadian practice, has reached its second edition. 
Though mainly a book of practice, it is, however, by no means a mere 
epitome of rules of procedure. Enlarging upon the example of Sir 
Erskine May, Mr. Bourinot outlines the whole political system of the 
Dominion ; and within the wide field thus surveyed, there is much of 
the deepest interest to students and reformers of parliamentary institutions 
at home. 

Undoubtedly the most prominent characteristic of the Canadian system 
is, in our author’s words, that “it presents the first instance of a federation 
of provinces working out in harmony with a written system of federal law 
that great code of charters, usages, and understandings, known as the 
English Constitution.” It has shown that flexibility—the peculiar virtue 
of an unwritten constitution—is not incompatible with the embodiment of 
the leading principles of government in a rigid and permanent charter. 
How far such a system is destined to replace the existing political régime 
at home, depends on the progress of those two movements—in a sense 
co-ordinate, or rather complementary, though proceeding from radically 
opposite poles of impulse—towards Home Rule and Federation—towards 
national segregation and imperial centralisation—which are now marked 
currents in the stream of political tendency. The expediency, or non- 
expediency, of such a substitution, it is, however, beyond our province to 
argue, Meantime, be it remarked that so far as Canada is concerned, the 
plan of statutorily constituted supreme and subordinate Governments 
seems to work smoothly enough. The central Government—not the 
provinces—is “ residuary legatee” of all powers not expressly apportioned ; 
and harmony of relations is accordingly not imperilled by the serious and 
characteristic defect in the political system of the adjoining republic. 

The virtues and demerits of a written constitution have, however, for 
the present at anyrate, an interest somewhat theoretical. Let us turn 
then to matters which admit of more direct comparison with home 
institutions. On the whole, the result of the inquiry will be found to be 
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by no means to the discredit of the colony. In some respects, indeed, it 
still lags behind, but in many others it is equally far in advance of the 
parent state. Thus, while manhood suffrage is practically the rule in most 
of the provincial systems, the Dominion franchise is still based on a 
property qualification, On the other hand—though the reality of the 
advance is open to question—every member is paid for his services: 
and though party feeling often runs high, and the Canadian Commons 
journals are not without records of sittings over-night, and prolonged 
even into the small hours of the day of rest, there is little or no trace 
of the “ paid patriot,” whose soul revels in purposeless obstruction, No 
necessity has ever arisen for exercising the power of temporary suspension ; 
and the clétwre is unknown. Members are assiduous in their attendance, 
though the fact that a certain sum is forfeited for every day of absence 
from duty, has probably a good deal to do with it ; there is little difficulty 
in manning committees ; and the House of Commons has only once been 
“counted out” since 1867. Even in the matter of places in the House— 
which, trivial as it is, but too often in our own Parliament rouses angry 
passions in the breasts of rival candidates for a pet corner—Canadian 
practice is more business-like. Seats are regularly allocated by the 
sergeant-at-arms to members in order of seniority, and the recipient’s 
card affixed to his desk is a good title of possession for the rest of the 
session. With such a record of diligent and business-like habits, it is 
all the greater pity that Canadian statesmen should seem, in the light 
of recent revelations, to fall short in the integrity, which is immeasurably 
the most important attribute of all. 

To come, however, to parliamentary procedure in its stricter sense: the 
rules, orders, and usages which regulate Canadian procedure are mostly 
derived from—indeed, at first sight they appear exactly to follow—the 
practice of the British Parliament. But, consciously or unconsciously, 
Canadians have exercised their discretion in the process of appropriation : 
their system of procedure is at once looser, simpler, and less complicated 
than the elaborate structure into which at home a long series of precedents 
has gradually crystallised. In some cases this undoubtedly has its advan- 
tages. The twenty-six orders which suffice to regulate private bill pro- 
cedure in Canada serve their purpose well enough, and dispense with a 
vast amount of detail and technicality introduced by the 250 English 
standing orders dealing with the same subject. On the other hand, too 
great latitude may result in the loss of important safeguards. Mr. Bourinot 
utters a warning-note over the practice which has grown up of passing 
through all the stages of a Supply Bill in a single day. In the English 
journals there is no instance of two stages of a money bill being taken at 
the same sitting. In other cases, again, it is more a question of the 
material with which you have to deal. The system of large committees 
which prevails in the Dominion Legislature—that on railways, canals, and 


telegraph lines numbers 170—may be all very well when the amount of 
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husiness is limited and members are assiduous ; at Westminster it would 
be utterly futile. In view of recent controversies, one turns with special 
interest to the procedure affecting private bill legislation, which naturally, 
in a country of undeveloped material resources, forms a very important 
part of the work of the Dominion Parliament. Except, however, that the 
rules are less technical, it cannot be said that Canadian practice shows 


any advance—rather the reverse. It labours under most of the defects 


which characterise our own system, and has, besides, a few of its own, of 
which we have already got rid. As in England, there is no local inquiry, 
and each bill has to run the gauntlet of both Houses; while there is 
neither, as in England, a separate tribunal for the treatment of questions 
of locus standi, nor any attempt to distribute the business. In 1890 for 
example, no Jess then eighty-one bills originated in the Commons, and only 
six—of which three were Divorce Bills—in the Senate. Canada has not 
yet felt the pressure of business sufficiently to induce her to make any 
strong efforts in the direction either of delegation or of more expeditious 
treatment by Parliament itself. In the matter of fees, however, Dominion 
practice is decidedly more reasonable than our own, In addition to the 
cost of printing, promoters are only required to make a deposit of $200; 
and if the bill fails, the deposit is generally, on the recommendation of the 


committee, refunded. . 
y A. H. B. ConstTABte. 


Institutes of Roman Law. By Rvupotrn Soum, Professor in the Uni- 
versity of Leipzig. Translated, from the Fourth Edition of the 
German, by James CrawrorD Leptiz, B.C.L. and M.A., of the Middle 
Temple, Barrister-at-Law. With an Introductory Essay by Erwin 
Grueser, Dr. Jur., M.A., Reader in Roman Law in the University 
of Oxford. 1892. Ciarenpon Press. Pp. 520. 


Professor Sohin’s work has already gained a considerable reputation in 
Germany, and, in its English dress, deserves a cordial welcome in this 
country. Its plan is different from that of Roman Law books hitherto 
published in this country, in that it is not an edition of the Institutes or 
selected titles from the Digest, with notes, but is a systematic exposition 
of the elements of Roman Private Law. There are advantages in both 
methods. Of course, no serious student of the subject can afford to neglect 
the original texts. Still, the fault of books like Sandars or Moyle is that 
the information is necessarily given in a fragmentary and disconnected way. 
The excellent order, on the other hand, of the book before us, and its lucidity 
of style, is well-fitted to give the reader a clear and intelligent grasp of the 
main bearings of the subject. Moreover, the Digest is constantly drawn 
upon in preference to the Institutes, though the scope of the work does not 
permit any attempt at exhaustive treatment. As a book for students, it 
has also the great merit that it never loses sight of the importance of tracing 
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historically the growth of Roman legal institutions. The definition of law, 
with which he begins, is, perhaps, a little indefinite. ‘‘ Law, in the abstract, 


is the sum of moral rules which grant to persons, living in a community, 


a certain power over the outside world. Law, in other words, determines, 
defines, and distributes the relations of power within the limits of human 
society, and in accordance with that ideal of justice which resides in the 
first instance in the community of a people, and through it in the commu. 
nity of mankind at large, and the ultimate source of which is the belief in 
Divine justice.” But has not “relations of power” a rather foreign ring, 
an echo of a German compound word? Would not the more familiar 
“rights and duties” be better? The chapter cailed “ Roman Law as the 
Law of the World” is especially interesting, and gives in some forty pages 
an admirable account of the gradual expansion of the old formalistic jus 
civile to meet the necessities of a city which had gained a world-wide com- 
merce, and was, moreover, being brought more and more under the spell of 
the bright and beautiful Greek spirit. Might not an analogous chapter be 
written on the modification of English law, brought about by causes not 
wholly dissimilar in the days of Lord Mansfield? The only fault to find 
with Dr. Grueber’s ‘ Essay on the Study of Roman Law on the Continent 
and in England” is that it is too short. The legal reader here is very apt 
to misconceive the position of Roman law in Germany from the analogy of 
its place with us. In reality it is very different. Whatever may have 
been the influence of Bracton and other writers in surreptitiously intro- 
ducing a certain amount of Roman law (and it was not inconsiderable) into 
the law of England, it is at any rate admitted that texts from the Pandects 
were never quoted to English judges as authoritative, apart from their 
inherent reasonableness. But in a great part of Germany, including Hol- 
stein, most of Hanover, Hesse-Nassau, Hesse-Darmstadt, and the large 
southern kingdoms, Wiirtemberg and Bavaria, Roman private law is still 
binding on the Courts, except so far as it has been altered by local statute 
or custom. This is what is called “the territory of the law of the Pan- 
dects,” or “ the territory of the common law.” The eastern half of Germany 
and the extreme west—z.e., the left bank of the Rhine—is “ the territory 
of codified private law. Prussia has its Landrecht of 1794, Saxony its 
more modern one of 1863, while Baden and the Rhine Provinces have, 
substantially, the French civil code of 1804. The codes, especially those 
of Prussia and Saxony, are largely based on the Roman law, though it is 
no longer formally authoritative. Nor will the proposed civil code for the 
German Empire seriously impair the position of Roman law. Indeed, as 
readers of the Juridical Review may remember, the most bitter complaint 
of its opponents is that civil law is made too prominent, and indigenous 
German law too much thrust into the background.(a) It cannot be denied, 
therefore, that the study of Roman Jaw in Germany has a much more direct 





(a) See the article by Professor Felix Dahn, Vol. ii. (1890), p. 15. 
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bearing on practice than is the case in England, or even, now-a-days, in 
Scotland. Dr. Grueber has only room to touch lightly on the question 
how the jus civile came to occupy such a position in Germany. The reader 
who desires fuller information may be referred to Stintzing’s “‘ History of 
German Law,” a book which well deserves, but, so far as I know, has not 


yet found, a translator. 


Down to the fifteenth century, justice in Germany was dispensed mainly 
by the schdffen, a kind of jurymen, who had received no legal training. 
Modern judges might well envy their unbounded freedom. No law or 
custom was binding on them. They determined each case by the light of 
nature. ‘To say that this led to ‘“ conflict” would be a misnomer, for such 
a thing, us a rule, hardly existed. But it led, as may be imagined, to 
much want of confidence in the Courts, at any rate, on the part of the 
losing suitors. In the fifteenth and sixteenth centuries took place what 
German lawyers call the “ Reception” of Roman law. The meaning of 
this is that, from that time onwards, the Roman law was regarded as an 
authority in the Courts. It was not the Corpus Juris that was adopted 
bodily, but the Pandects modified and modernised by Bartolus and the 
other commentators, who are technically known as the “ post-glossators.” 
These men were, in many instances, practising lawyers, and their object 
was not to annotate the texts in the way in which this is done now by an 
academic writer, but to show how the doctrines of Roman law might be 
applied to cases which actually arose in a state of society widely different 
from that in which the classical jurists flourished. They are frequently 
sharply criticised for their casuistry ; but it has to ke remembered that in 
straining the meaning of the texts, as they undoubtedly do, they were not 
actuated by the barren desire to exhibit a perverse ingenuity, but were 
attempting to reanimate the dry bones of the Pandects. Iv resulted from 
their labours that the Roman Jaw with the gloss was much better fitted to 
be taken over by medieval Germany than the Corpus Juris of Justinian 
could possibly have been. It is, therefore, not to be wondered at that, as 
soon as the Roman law began to be known, the schéffen, who had already 
lost the confidence of the people, fell rapidly into disrepute. A school of 
learned civilians grew up, trained in the famous law faculties of Italy. 
The German cities, with commendable enlightenment, gave travelling 
scholarships (stipendien) to young lawyers willing to study in Bologna 
and Padua, on condition that when they returned they should place their 
services at the command of their native town. Even private mercantile 
houses, such as the great family of the Fugger, provided themselves in 
this way with legal advisers of approved learning. These were the palmy 
days of lawyers in Germany. The Italian theory was accepted that 
doctors of law possessed the privileges of nobility. At the Courts of 
princes, in the Parliaments, in all kinds of political embassies, they found 
arapid way to wealth and honour. It is told of a reigning prince that, 
being indignant with a “doctor” for pleading the cause of an opponent, 
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he threatened the lawyer that he would become “an ungracious prince to 
him.” The lawyer replied that if the prince did not take care he would 
become an “ ungracious doctor.” And in the end the “doctor” had to be 
appeased by presents and fair words. In another way the rise of the 
civilians greatly forwarded the Reformation. Before them, the only 
trained lawyers were invariably priests, and were bound to further the 
ends of the Church. But the new order of lawyers were laymen, brought 
up in an atmosphere alien to that of the clergy, and animated by no 
friendly spirit to the ecclesiastical powers. It is by considering reasons 
such as these that one understands the great importance which was early 
attached in Germany to a knowledge of Roman jurisprudence. Its own 
intrinsic merits gained it an ever firmer footing as it became better known, 
and was compared with the crude doctrines of native law. <A careful 
study of the influence, both direct and indirect, of the civil law on the law 
of Scotland has yet to be written, and would be a work of great interest. 
It is undeniable that it is quoted with increasing rarity in our Courts, 
This is, no doubt, partly due to the attitude of the bench, which is apt to 
receive a reference to the Digest with a chilling smile, much as we receive 
the card of a poor relation. We know the name well enough, and recog- 
nise a formal claim, but anticipate little pleasure or profit from the inter- 
view. Professor Sohm’s book is entirely to be recommended. Mr. Ledlie’s 
translation is admirably done, and must have cost great pains. The highest 
praise that can be given to a translation is that it reads like an English 
book, and this praise Mr. Ledlie deserves, 

Very few slips have caught our eye, but the following may be noted for 
a future edition. On p. 442 it is said Valentinian II. and Theodosius sub- 
sequently gave to children a further right of intestate succession “as against 
their maternal ancestors.” Succession ¢o their maternal ancestors is meant. 
On p. 442 the Corpus Juris is contrasted with Justinian’s Novels. But the 
Novels form part of the Corpus Juris, as indeed is stated on p. 8. 
On p. 446 it is said, “On the death of a filius familias, who, at the time 
of his death, was in the power of his father, the law, prior to the 118th 
novel, made his entire property (including his peculiwm castrense and quasi 


castrense) revert to his father jure peculi.” This is too broadly stated. It 


was only failing children and brothers that peculium castrense went to the 
father. And whether this was jure peculit is disputed. ‘The expression in 
Inst. ii. 12, § 8, is gure communi, which some authorities refer, not to jus 


peculit, but to heirship ab intestato. 
F. P. Warton. 
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Property: its Origin and Development. By Cu. Lerourneav, General 
Secretary to the Anthropological Society of Paris. The Contemporary 
Science Series. London: WaA.TErR Scort, Limirep, 1892. 


To those in this country interested in sociological inquiries the name of 
Prof. Letourneau is familiar as that of one holding a high place in the dis- 
tinguished band of French scholars to whose industry is chiefly due the 
rapid progress made of recent years in this fruitful field of research. It is 
only within the last half-century that the institutions and customs of the 
primitive races of mankind have been made the subject of systematic study ; 


yet the almost embarrassing wealth of material accumulated, and referred to, 


in this little volume affords in itself a striking testimony to the assiduity and 
success with which the social conditions of these early races have already 
been investigated. The aim of the author in this work is to trace in out- 
line the institution of property as it has existed among peoples the most 
diverse, and in periods of time the most remote, accumulating illustrations 
of its progressive stages, and piecing them together in their natural 
sequence. The subject is one of the most vital in social dynamics, for the 
right of property is, as M. Letourneau observes, the great social main- 
spring, and there can be no metamorphosis of this right which does not 
bring with it a political transformation. The mode of treatment followed 
throughout the work is that known as the ethnographic method, which 
consists in looking upon the existing inferior races as living representatives 
of our primitive ancestors. In this way the habits of existing savages may 
throw much light on stages of development through which the most 
advanced races have passed in ages long gone by ; or, to take concrete 
examples, the condition of the Maories of New Zealand may explain 
that of the Israelites under the Judges, and the customs of the Malay 
Indians of to-day may illustrate the institutions of the earliest Aryan 
races, 

In this study of the evolution of property, accordingly, M. Letourneau, 
to use his own words, “‘makes a great voyage of exploration round the 
world,” bringing under review in rapid succession the particular institu- 
tions of the various peoples, tribes, and even hordes, which either exist or 
have existed. Readers who accompany the author in this voyage will not 
fail to admit that he fulfils his task zealously. Sometimes, as indeed is 
natural, they may find it difficult to follow the exact route by which they 
are travelling. Often, in the midst of so great a variety of scenery, they 
may fail clearly to determine the exact point reached, and now and again, 
amidst the innumerable details, they may even find it difficult to avoid 
losing their bearings altogether. The cardinal difficulty, in short, lies in 
arriving at an orderly arrangement of the innumerable local facts, in 
grouping the analogous phenomena in intelligible series, and in grasping 
the underlying principles according to which these facts may be inter- 
preted. We have hinted at what seems to us the main drawback of the 
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book ; it is a drawback probably almost inseparable from the purely 
ethnographic method, and, at any rate, is infinitely to be preferred to 
that more common and dangerous habit of loose and rash generalisation 
which has tended so much to bring sociology into disrepute. 

Though sober in the matter of theory and shy of generalisation, 
M. Letourneau does not shrink on occasion from stating general con- 
clusions; and it is satisfactory to find that so careful an observer 
is to be reckoned among those who have faith in the future. The 
evolution of the right of property, beginning in collectivism, and 
tending towards individualism, is simply a history of a long and 
gradual metamorphosis, under which, by slow degrees, the principle 
of collective ownership has crumbled and fallen before the all-conquer- 
ing principle of private property. The path of this progress has often 
been devious, yet in the main it has gone forward ; and, at each step, 


the economic evolution has been strictly and necessarily related to a corre- 


sponding moral development. Perhaps the most striking feature of this 
process of development is its very gradual, and often almost imperceptible, 
character, particularly in its earlier stages. To the casual observer, indeed, 
savages seem, as they did to Dr. Johnson, to be all alike ; yet close investi- 
gation shows different tribes to be really separated by differences so great 
that it is the work of centuries for the more backward to reach the point 


of development already reached by the more forward. 
J. M. I. 


The Criminal Law of Scotland. By A. M. Anperson, M.A., LLB. 
Advocate. Edinburgh: Bett & Braprute. 


This volume is stated by the author to be intended primarily for the 
use of students, while at the same time he indicates a hope that a book 
embodying the many changes in the Criminal Law of Scotland which have 
occurred since the last edition of the present Lord Justice-Clerk’s work on 
Criminal Law appeared in 1877, may be of use to members of the Profes- 
sion generally. Such being his aim, we think that the author has attained 
his object in a very satisfactory way. The book does not profess to be 
exhaustive, and it will not relieve the practitioner from the necessity of 
consulting Macdonald’s “Criminal Law,” or other of the older books, upon 
special points ; but as a smaller work upon the Criminal Law of Scotland, 
brought up to the present day, it will be found to give a very useful 
account of the actual law in Scotland, and will also be found to contain, in 
virtue of its terse style and lucid arrangement, considerably more practical 
information than its size would have led one to expect. 
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A Handy Book on the Formation, Management, and Winding-up of 
Joint-Stock Companies. By W1iti14mM Jorpan and F, Gore Browne. 
Fifteenth Edition. London: Jorpan & Sons, 1892. 


This little book, now in its fifteenth edition, is well described as a 
“Handy Book.” The term is more appropriate to it than hand-book 
or manual, Obviously it is not a work intended for the graver students of 
the law, but to be on the tables of directors, secretaries, law-agents, and, in 
short, all persons (and they are manifold) directly interested in the life of 
public companies. Even the mere shareholder, if he be a man of business, 
will not do amiss to become possessed of a copy. In the preface to the 
fourteenth edition we are told about the history of the book—how it has 
developed out of what was little more than a pamphlet by Mr. Richard 
Jordan, published in 1866, and how the later editions have been brought 
out by a brother of the original author and Mr. Gore Browne, barrister- 
at-law. 

The present edition is distinguished from its predecessor chiefly by 
giving the text of the Directors Liability Act and the Memorandum of 
Association Act of 1890, and the Forged Transfers Act of 1891, and by a 
slightly more detailed statement of the law affecting winding-up, and one 
or two other matters, Reference has also been made to the more important 
of the latest reported cases. 

We may give the following as a specimen of the way in which the book 
is written. Dealing with founders’ shares, the authors say :—‘‘ Founders’ 
shares have of late come much into fashion, being a revival of an old 
practice. They are, in fact, only deferred shares receiving no dividend 
until the preference and ordinary shares have been paid a fair dividend, 
the amount varying according to agreement. The founders’ shares are 
usually few in number, and, if the surplus profits are Jarge, they become 
very valuable. 

“The practice is to use them to remunerate the promoters or founders 
of the company, or the under-writers of the share capital, who are allotted 
founders’ shares of a small nominal amount, but entitled to take (say) the 
half the net profits after the agreed dividend has been paid on the 
ordinary shares, . 

“The existence of founders’ shares of course diminishes the value of the 
ordinary shares, as, in the case of large profits, a considerable proportion 
is absorbed by the holders of founders’ shares. It is also an objection that 
they often create difficulties in the case of a reconstruction of the company. 
In the Stock Exchange official daily list, the companies which are subject 
to founders’ shares are accordingly indicated by an asterisk.” 
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The Law of Expenses in the Supreme and Sheriff-Courts of Scotland, 


By R. E. Monteiro Sairu, M.A., LL.B, Advocate. Edinburgh ; 
T. & T. CuarK, 1892. 

The simplicity of the rules which in Scotland regulate the matter of 
judicial expenses may be reasonably inferred from the fact that only now 
for the first time have we a Scots Law book devoted exclusively to this 
subject. Testimony still more emphatic is furnished by the moderate 
dimensions of Mr. Monteith Smith’s book, when compared with the huge 
tomes which treat of costs in England. In 337 pages (exclusive of 
appendices and index), Mr. Smith discharges the task which he has under- 
taken, and which he modestly describes as “an attempt to collect and 
classify all the most important cases relating, directly or indirectly, to 


, 


judicial expenses.” That such a space should suffice for stating all our 
most important decisions on the subject which is supposed to be ever 
nearest to the lawyer’s heart is a circumstance of which Scotland might 
justifiably feel proud, if in these days of excitement she had time for 
reflection on so commonplace a matter. 

Though the Scotch decisions on expenses occupy but a moderate space, 
it must not be concluded that the task of collecting them has been an easy 
one. Few tasks, indeed, could be found more troublesome, or which 
imposed a heavier demand on time and patience than that undertaken by 
Mr. Smith; and not only Mr. Smith, but the whole legal profession, may 
be congratulated on the result of his labours, The amount of irritating 
search for authorities which this book will obviate for the general 
practitioner can hardly be exaggerated. As Mr. Smith justly observes, 
there was, prior to his publication, “no easy access to the Scotch decisions 
on questions of expenses.” That reproach he has now removed. His 
work of collecting and classifying the cases has been conscientiously done ; 
and his book, if perhaps it may rarely be read through from cover to cover, 
is bound to be constantly referred to. It should prove indispensable to 
every practitioner—even to those whose libraries are scantily furnished 
with other legal literature. 

In a book of this kind scientific arrangement of topics is a secondary 
consideration. The main object to be secured is convenience for reference 


purposes ; and furnished, as it is, with a fairly efficient index, Mr. Smith’s 


book satisfactorily attains this object. But it aims at something more than 
this. It develops the subject which it treats of in natural and systematic 
order, dealing first with general rules as to expenses, and with the general 


’ “sisting mandataries,” and 


exceptions involved in “finding caution,’ 
“admission to the poor’s roll.” Then it deals with tenders, and the rules 
as to expenses applicable to the various separate stages of process. Having 
done this, the author turns to the consideration of persons liable in and 
entitled to expenses, treating specially of questions affecting agents. He 
then devotes himself to expenses in particular actions, under particular 


statutes, and in special Courts, not omitting the Sheriff-Court and 
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Small-Debt Court. The plan of treatment is thus systematic and 
complete. 

A shortcoming in Mr. Smith’s book, which a second edition will no 
doubt remove, is that he has confined himself rather too closely to case 
law, and has not quite sufficiently dealt with settled practice on points not 
ruled by reported decisions, Thus, for instance, on the subject of tender, 
he lays it down on the authority of a case of Carnegie decided in 1849, 
that “when a tender is accepted, any expense incurred between the date 
of the offer and the date of its acceptance will not form a proper charge 
) 


against the defenders,” a proposition which is perfectly sound, but which 


is by no means exhaustive. It is well fixed in practice that a pursuer 


accepting a tender ex intervallo becomes liable to the defender in 


the expenses incurred between the dates of tender and of acceptance ; 
and some allusion to this practice would naturally have been expected. 
Again, we observe that when dealing with the question of uncertificated 
practitioners, Mr. Smith makes no reference to the Law Agents Act of 
last year, the third section of which bars al] unqualified persons from 
recovering fees for any sort of law business. This omission may be 
justified on the ground that the matter is beyond the scope of the book ; 
but the same thing can hardly be said of his omission, when treating of 
Small-Debt Court expenses, to allude to the rule as to agents’ attendance 
and agents’ charges introduced by the Small-Debt Act of 1889, sec. 8. 

As already remarked, the Index is on the whole a fairly efficient one. 
We are struck by one notable exception. Neither the word “Consent” 
nor the word “ Concurrence” is to be found in it; and it requires some 
study to discover that the liability for expenses of parties consenting or 
concurring in an action is dealt with under the heading of “ Joint Liti- 
gants.” When we turn to that heading we can hardly say that the infor- 
mation given is satisfactory. Mr. Smith there states that it has been held 
“that simple concurrence in an action involves liability for expenses ; ” 
but the authorities cited do not seem to us to countenance so sweeping 
a proposition. No doubt, as was held in the recent case of Fraser v. 
Cameron, March 8, 1892, 19 R. 564, a party who merely consents to an 
action may be found liable in expenses ; but, as that case also shows, the 
question is always one for the discretion of the Court, regard being had to 
the part the consenter had taken in conducting the litigation. 

These, however, are minor criticisms, and are not intended to depreciate 
the boon which Mr. Smith has conferred upon the legal profession by the 
issue of this book. We have no doubt that it will have the successful 
career which it deserves. 

Joun F. M‘Lennan, 





Hotes on Decided Cases. 


i a 


Company—Promoter—Director—Secret Agreement.— North Austra- 
lian Territory Company (Archer's Case), 1892, 1 Ch. 322. This is an 
illustration of the doctrine that one who holds a fiduciary relation to 
a company cannot, without the knowledge of his constituents, take any 
benefit to himself in the execution of his office, but must communicate it 
to the company. The question here was whether the benefit was of such a 
nature. Shortly stated, the facts were these. Fisher was the vendor of 
certain lands in Australia to a company in the course of being formed. 
Smith was his agent in England and a promoter of the company. Smith 
invited Archer to become a director of the company, the qualification 
being fifty fully paid-up shares of £10 each. Archer agreed to become a 
director, got an allotment, and paid the full amount out of his own pocket. 
But, as Archer thought he might require soon to leave this country, he 
stipulated that, should he desire at any time to part with the shares, 
Smith should in that case purchase them from him at par, being the 
amount paid by Archer. This agreement was kept private. A year 
after Archer resigned office and went abroad, and called upon Smith to 
relieve him of the shares and pay the £500; which Smith did. The 
shares at that time were practically valueless, Within a year there- 
after the company went into liquidation, and the liquidator called upon 
Archer to pay the £500 to the company. Justice Kekewich disallowed 
the demand; but the Court of Appeal, Lords Justices Lindley, Bowen, 
and Fry, reversed. 

The general principle above stated was thus applied to the circum- 
stances of the case :—Smith was a promoter of the company, but also acted 
in the interests of the vendor; Archer, on becoming a director—that is, 
on entering into a fiduciary relation with the company — got from the 
vendor, or, which is the same thing, from his agent, an undertaking to 
purchase the shares at par, whatever might be their value. This was a 
benefit coming to Archer from the vendor, and presumably ont of the 
price which the vendor got from the company, and which price was 
thereby enhanced to the detriment of the company. It was not necessary 
to trace this out by proof. The subsistence of the relations — (1) of 
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Archer to the company, and (2) of Smith to the vendor, were suflicient 
to disentitle Archer to retain any benefit he got from the transaction. 
The benefit was the indemnity, which, though not money, was money’s 
worth, and the worth was shown by the event to be £500. The right to 
the value of the indemnity, whatever it was, belonged to the company. 
Another consideration was that the promoter, by such an indemnity, 
destroyed an important element which was fitted to guarantee to the com- 


pany the vigilance of a director. Such an agreement would enable him, 


without personal loss, to play ducks and drakes with the company’s pro- 
perty. As Lord Justice Bowen said, “The director is really a watch-dog, 
and the watch-dog has no right, without the knowledge of his master, to 
take a sop from a possible wolf.” “Is it lawful, is it tolerable, either in 
equity or in law,” says the same judge, ‘that a promoter should be at 
liberty to have a director in his pay?” The judgment is a wholesome one; 
but I believe it carries the principle further than any prior case. 


ys | . C. L. 


Provisions in Ante-nuptial Marriage-contract in favour of Grand- 
children—whether contractual and onerous, or testamentary and revocable. 
Hall v. Macdonald, 29 S.L.R. 465.—In the eighth title of Book iii. 
of Erskine’s Institutes, at sec. 39, it is laid down as the law of Scotland 
that a father is placed under no degree of restraint in favour of the 
substitutes who are called in his marriage-contract to take after the 
issue of the marriage. They acquire no right by the mere fact of their 
substitution in the contract, beyond a spes successionis, defeasible at will. 
The reason why the issue of the marriage do acquire more than a spes 
successionis under the contract, while the substitutes appointed to take 
after them do not, is, according to Erskine, that the effect of an onerous 
contract cannot extend beyond the interest of the parties contracting ; 
and the wife and her relations, who are the only parties contracting with 
the husband, have no interest in the succession except in so far as it is 
provided to the wife’s issue. The substitutions, therefore, not being 
contractual, are merely testamentary in their effect, and revocable 
accordingly. Whether the right of the children is a jus crediti avail- 
able in competition with the father’s creditors, or only a preference 
which entitles them to challenge a gratuitous revocation, depends on 
whether or not the provision is conceived either by way of a trust, so as 
effectually to divest the father, or in such a way as to give the children 
(immediately or contingently) a direct interest in the provision during 
their father’s lifetime (Goddard, 6 D. 1018). So strong is the effect of 
the onerosity of a marriage-contract, that even provisions in favour of 
strangers, if made hinc inde by both spouses, and as mutual stipulations 
in the contract, will found a preference in the persons favoured. ‘Though 
called a legacy,” said Lord Glenlee, in Gentles v. Aitken (4 8. 749), “ the 
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provision is an ingredient in the counter stipulations to what is given to 
the wife. A party may undoubtedly give legacies to strangers in a con- 
tract; and where it is clear that they are not in lieu of the other 
stipulations, they would be revocable, as if in a separate deed ; but the 


? 


provision here was a counter stipulation” (in favour of children by a 
previous marriage of the husband, and in lieu of a similar stipulation by 
the other spouse in favour of children by a previous marriage of the wife), 
“and irrevocable.” 

At the date when Erskine’s Institutes were written, contracts of 
marriage rarely adopted the now familiar machinery of a trust; and the 
fee being retained in the parents, it was not an easy matter to secure 
provisions in favour of the children against the creditors or onerous 
assignees of the parents. At a later date trusts were generally adopted 
as part of the machinery of marriage-contracts ; but the Courts still con- 
tinued to apply to deeds in the newer form (i.e., those which adopted the 
device of a trust) the same principles of construction they had formerly 
applied to the older ones (which consisted of a simple conveyance). The 
trust was regarded merely as a device for safe-guarding the interests of 
the wife and children, and the rule giving a jus crediti or preference to the 
children of the marriage, or to the beneficiaries in mutual stipulations, 
and to them alone, was held to apply whether there was a trust or not. 

A recent case, however (Mackie v. Gloag’s Trustees, 10 R. 746; 
revd. 11 R., H.L. 10), showed that it was possible by means of a 
trust conveyance in a marriage-contract to give an absolute and irrevoc- 
able right to strangers, although the provision in their favour was not the 
counterpart of a similar provision by the other spouse. The facts of the 
case were as follows :—A widow, with a family, married a second time, and 
executed an ante-nuptial contract of marriage, whereby she conveyed to 
trustees certain property for herself in liferent, and for the “children 
procreated, or to be procreated of” her body in fee, reserving nothing, 
over and above her liferent interest, except a power of appointment. She 
had no children by her second husband, but executed certain testamentary 
writings, which infringed on the fee destined, as above recited, to her 
children by the first marriage. It was maintained that, the children of the | 
lady’s first marriage being strangers to her second husband, the provisions 
in their favour, which had no counterpart in the contract in the shape 
of provisions in favour of the husband’s relations, was testamentary merely, 
and therefore revocable, and that they had been revoked by the wife's 
testamentary writings. The House of Lords decided against this con- 
tention, in conformity with Lord Rutherfurd Clark’s dissent in the Court 
of Session, partly on the somewhat narrow ground that the rule of law laid 
down by Erskine referred only to “substitutes,” and the wife’s children, by 
her first marriage, were called to take, not as substitutes, but along with and 


as forming one class with the children by her second marriage, and partly 
on the broader ground that the wife’s conveyance to her trustees was an 
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absolute gift which entirely divested her of the fee, reserving no power to 
revoke, or, indeed, to do anything but make a bare apportionment among 
the fiars. In fact, the contract was regarded, guoad the wife’s children by 
her first marriage, to be—not a mere contract between husband and wife— 
but a delivered deed by a parent conveying property to trustees, for the 


parent’s liferent, and for the children in fee. The case was thought at the 


time to give the doctrine of the revocability of provisions to strangers in 
marriage-contracts a shake, and if the doctrine were supposed to go the 
length of making it impossible in a deed, conceived in the form of a 
marriage-contract, to make an irrevocable gift to a stranger (unless it were 
the counterpart of a similar gift by the other party), then it undoubtedly 
did receive important modification. 

In Hall v. Macdonald, 29 8.L.R. 465, the old doctrine has received its 
latest application. The marriage-contract in that case was conceived as a 
simple conveyance without a trust. The husband conveyed to the wife 
“in life-rent, for her life-rent use allenarly, subject to restriction in the 
event after-mentioned, and to the child or children of the said intended mar- 
riage and the issue of the bodies of such children, whom failing to his own 
heirs,” the whole property then belonging or which might belong to him at 
his death. The wife’s life-rent was to be cut down to £150 per annum 
“if there should be no living child or children at the dissolution of the 
marriage.” On her side the wife conveyed to her husband, his heirs and 
assignees, all that then belonged to her or might belong to her during the 
subsistence of the marriage. The event on which the wife’s life-rent was to 
be restricted to £150 per annum took place at the death of the husband ; but 
he was survived by a grandchild. The husband left behind him a trust-dis- 
position and settlement in which he gave his wife a life-rent of everything 
he had, and at her death provided a legacy of £5000 to the grandchild. The 
grandchild contended that the marriage-contract secured him in the fee of the 
whole estate, the widow’s rights being restricted to her annuity of £150 ; 
while the widow claimed that he got nothing but a revocable spes succes- 
sionis under the contract which had been revoked by the provisions of the 
trust-settlement, and that she was entitled under the latter to the life-rent 
of the whole estate. It will be observed that the contract was not con- 
ceived by way of a trust, but as a simple conveyance to take effect at death, 
acquirenda being included. Though in form contractual, it partook 
of the nature of a mutual settlement as well as of a contract. 
The reasoning of Mackie v. Gloag’s Trustees was therefore inapplicable. 
The grandchild argued that the earlier deed was, both in form and in fact, 
a marriage-contract and therefore onerous, and that grandchildren must 
have been within the contemplation of the spouses when it was entered 
into. But whereas the rule of law establishing the onerosity of marriage- 
contract provisions in favour of children is derived ex jure naturali, it does 
not prima facie at least, apply to grandchildren, who ex jure naturalt, 
should look to their own parents. According to the ordinary construction 
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of this contract, the grandchildren were called in the character of substi. 
tutes, after the children, and before the husband’s heirs, and were therefore 
excluded from any preferential or other right in the nature of a jus credit 
by the express terms of Erskine’s rule. The substitution by the husband 
of the grandchildren had no counterpart in the contract, in the shape of a 
provision similarly conceived by the wife. Her estate was to go to the 
husband’s heirs, it is true, in consideration of his provisions for her and her 
children, but his property was not similarly destined to her heirs, but on 
the contrary to his own. These stipulations were not mutual but in the 
husband’s favour, and did not therefore countenance the idea of onerosity, 
Nor was it possible to suggest that the clause restricting the widow's life. 
rent in the event of there being no children alive at the dissolution of the 


marriage, was anything else than a stipulation in the husbanda’s favour ; and 
as such it indicated no mutuality or onerosity in the substitution by him of 


the grandchildren. 

It seems to follow that no preference or jus crediti can be obtained by 
a beneficiary under a marriage-contract unless—(1) the grantee stands 
towards the parties to the contract in a relation which implies an antece- 
dent obligation to make provision for him ; or (2) the provision is expressly 
made onerous by the mutual terms of the contract; or (3) the granter has 
divested himself during his life in favour of trustees for the benefit of the 


grantee. 2 A. C: 


Reparation.—Liability of a Railway Company for Damage by Fire 
caused by Sparks.—The case of 7'he Port-Glasgow & Newark Sailcloth Co., 
Limited v. The Caledonian Railway Co., 1892, 29 S.L.R. 577, deals with 
questions of considerable importance with regard to the liability of railway 
companies for damage done by sparks emitted by their engines. The 
facts of the case were simple and clear. The pursuers were the owners of 
a flax store situated within twenty or thirty yards of the defenders’ line of 
railway. This store had no windows in the roof, and when light was required 
it was obtained by opening the doors of the store, of which one was on 
each side of the store, opposite the line. It was alleged to have been set on 
fire by a spark from a passing engine, and the pursuers sued the railway 
company for the amount of damage so done. It was contended by the 
defenders that their engine did not set fire to the store, but the evidence 
was held to negative this contention, and the real question of general 
interest was whether, on the assumption that the fire was caused by a 
spark from one of their engines, the railway company were liable, in the 
circumstances, for the damage done. The pursuers contended that the 
defenders were liable, in respect of their failure to use reasonable and 
proper appliances in the use of their railway. It appeared that the defen- 
ders had recently introduced a new type of locomotive, of greatly increased 
speed and efficiency, but without a contrivance known asa “grit” or “spark 
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arrester,” which had been in common use on engines of the older types. The 
extent of the liability of a railway company for injury done by sparks 
emitted from their engines had been discussed previously in a number of 
cases, of which Rex v. Pease, 1832, B. and A. 30, and Vaughan v. The 


Taff Vale Kailway Company, 1868, 5 H. and N. 679, are leading instances, 


and the whole series were reviewed, and the decisions approved in the 
House of Lords, in the case of The Hammersmith & City Railway Company 
v. Brand, L.R. 4 H.L. 171. As the Lord President said, in the case 
under consideration :—‘ The consequences of these decisions are, no doubt, 
serious and striking, but the rule fixed by them is that, if locomotives set 
fire to property, the railway company are not liable, unless they are proved 
to have been negligent.” The question, therefore, in the present case, was 
whether the defenders were negligent in adopting a type of engine which 


had not a “spark arrester.” 


There was a good deal of evidence to the 
effect that the new type did not throw more sparks than the old ones, but 
the important question which was discussed, and which was specially dealt 
with by Lord M‘Laren in his judgment, was whether a railway company 
should be held liable for damage done where, with the object of increasing 
the efficiency and speed of their engine, they had adopted a new type of 
engine, in which it was impossible to have the old protective contrivance 
of the ‘spark arrester,” or anything equivalent to it. In the Outer 
House, Lord Kyllachy, in deciding against the defenders, seems to have 
proceeded on the ground that, if a railway company, in order to increase 
the efficiency and speed of their engines, adopts a new type of engine, the 
onus is upon them to show that the new is as efficacious in preventing 
sparks as those formerly in use. This onus he did not think the defenders 
had discharged, and he, accordingly, found them liable. The First Divi- 
sion, however, in reversing the Lord Ordinary’s interlocutor, proceeded on 
the ground that the onus was on the pursuers to show that the defenders 
had been negligent, and that the mere fact that the defenders had intro- 
duced a new type of engine to increase efficiency and speed, with the result 
of, to some slight extent, increasing the risk of fire, could not make them 
liable. Lord M‘Laren puts this very clearly in his judgment when he 
says:—The argument for the pursuers was to this effect. Admitting 
that, by the new construction of furnaces, and the introduction of the 
vortex-blast, the engines are greatly improved as engines, and their speed 
and efficiency increased, they say that one effect of these improvements is 
to increase the quantity of sparks ejected by the engine, and, therefore, the 
company is liable. One difficulty which the argument immediately sug- 
gests, consists in the absence of any standard of frequency of spark emis- 
sion, to which the company is to conform. It is tacitly assumed tliat, 
under no circumstances of speed, or weight to be carried, is an engine to 
be permitted to send out a greater quantity of sparks than were emitted by 
the smaller and slower and less efficient engines that were in use in the 
infancy of the railway system. But then, the theory of the decisions is 
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that the Legislature, by authorising the use of steam power, without limit- 
ations as to the power of the engines or the speed of locomotion, has 
impliedly indemnified the company against the consequences of the use of 
such engines, provided they are of the best construction, and that the 
proper safeguards are used for minimising the risk of fire damage. These 
safeguards may be different, according to the type of engine in question, 
and I cannot hold consistently with the decisions, that railway companies 
are under a legal disability to improve the efficiency of their engines, 
because such improvement may, in some small degree, tend to increase the 
risk of setting fire to adjacent property. Nor would a company, in my 
opinion, be bound to reduce the speed of its trains if some one should dis- 
cover a better mode of arresting sparks, which could only be used with a 


speed of say twenty miles an hour.” 


His Lordship then sums up the whole 
question by saying that railway companies will not be liable where— 
‘“‘(1) the means used for preventing the communication of fire are the best 
known and attainable with reference to the class of engine in use; and (2) 
the risk of fire from such engines is not of a different order from that 
attending the use of engines of the class employed when the railway com- 
panies got authority from Parliament to use locomotive power.” It really, 
therefore, comes to be a question of circumstance and degree, and it 
does not seem doubtful that, if a railway company were to intro- 
duce a new type of engine, simply because it was much cheaper than 
the old type, but the risk of sparks was largely increased, they would be 
liable if damage were caused. It is a somewhat curious fact that at the 
time the Port-Glasgow case was being debated in Scotland, the same ques- 
tion was being tried by Mr, Justice Matthew and a jury in England (Groom 
v. The Great Western Railway Company, January 23, 1892, 8 Times’ 
Law Reports, p. 253). In that case a stack-yard belonging to the pursuers 
was set on fire by a spark from the defenders’ engine, and the contention 
of the pursuers was, as in the Port-Glasgow case, that the fire was caused 
by the defenders having adopted a new type of engine without “spark 
arresters.” In charging the jury Mr. Justice Matthew quoted the direction 
to the jury of Mr. Justice Williams in Freemantle v. The London & North- 
Western Railway Company, 2 F. and F. 340:—‘* The company, in the 
construction of their engines, are bound not only to employ all due care and 
skill for the prevention of mischief arising to the property of others by the 
emission of sparks or any other cause, but are bound to avail themselves of 
all the discoveries which science has put within their reach for that purpose, 
provided they are such as, under the circumstances, it is reasonable to 


require the company to adopt. But if the dangers to be avoided were 


insignificant, or not very likely to occur, and the remedy suggested was 
very costly and troublesome, or such as interfered materially with the 
efficient working of the engine, you will say whether it could reasonably be 
expected that the company should adopt it. On the other hand, if the risk 
was considerable, and the expense or trouble or inconvenience of providing 
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the remedy was not great in proportion to the risk, then you would have 
to say whether the company would reasonably be excused from availing 
themselves of such remedy because it might to some extent be attended 
with expense or other disadvantage to themselves ;” and asked the jury 
to consider “whether the engine was defective or not, and whether the 
defendants took fair and reasonable precautions, under all the circum- 
stances, to have the engine properly constructed.” The jury found for the 
defendants. The decision in the Port-Glasgow case must, of necessity, be 
of the greatest importance to railway companies ; because, had the decision 
been against the defenders, railway companies in future would not have 
been able to adopt any new type of engine, even if it were a great improve- 
ment in speed and efficiency, without having, in the event of damage being 
done, to bear the heavy onus of proving that the new type was as safe in 
the matter of sparks as the old one. 

Another point was raised in this case by the defenders, about which 
there may be a considerable difference of opinion. The Railway Company, 
in their defences, pleaded that the pursuers had been guilty of contributory 
negligence ; and their argument in support of this plea, shortly stated, was 
that the Legislature, after inquiry, had given them power to carry their 
railway through certain property, and that the pursuers, knowing there was 
always a certain amount of risk of fire from sparks, had, long after the 


construction of the railway, placed on their property, which was in close 


proximity to the railway, a store containing goods of a highly combustible 


character, without taking ordinary precautions against fire, or, at least, had 
used their property in such a manner as to increase the danger of fire. The 
facts were that the pursuers had placed doors on each side of their store, 
opposite each other, thereby causing a cross-draught, which greatly increased 
the chances of a stray spark from a passing engine finding its way among 
the flax which was lying about. Lord Kyllachy, while stating that the 
arrangements of the pursuers’ building were certainly not such as to mini- 
mise the risks arising from sparks thrown by passing engines, and were, 
indeed, the reverse of cautious, held that the pursuers were not bound to 
forego the full use of their ground because of the risk of negligent discharge 
of sparks from the defenders’ engines. This opinion was concurred in by 
the First Division. Now, while it may be said that an owner is entitled to 
use his property as he finds most advantageous for himself, yet it may, 
perhaps, be argued with some force that where a proprietor places on his 
property highly combustible material, he must take at least ordinary pre 

cautions to prevent the risk of fire arising from sparks from passing 
engines. The plea of contributory negligence may not have been warranted 
by the facts in this case. But one can figure circumstances—say, the case 
of a powder manufactory or an oil-work placed alongside a railway line— 


where such a plea would prevail. — 
41. a LAS. 


VOL. IV.—NO. 3. 
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Arrestment to Found Jurisdiction.—The decision in Napier, Shanks 
& Bell vy. Halvorsen, 19 R. 412, is of some practical interest. The 
pursuers had supplied engines for a ship called the Britannia, which 
belonged to the defender. A dispute arose between the parties as to 
payment of the third instalment of the price of the engines. An action 
was raised for payment of this instalment, and as the defender was a 
foreigner—resident in Norway—arrestments ad fundandam jurisdictionem 
were used in the hands of his agents in Leith. He denied that any sum 
due to him had been arrested. At the proof it appeared that at the date 
when the arrestments were used, the Leith agents for the defender, and 
also for the other owners of the Britannia, were not due the defender any- 
thing, and that the defender owed them a small sum. The pursuers, 
however, argued that, although no actual sum had been arrested, yet the 
arrestees, as the defender’s agents, were liable to account to him. It was 
proved that at the date when the arrestments were used, the annual period 
for settlement of accounts had not arrived. The pursuers suggested that 
it could not then be known what the result of an accounting would be, 
and that they had arrested a liability to account ; which, on the authority 
of Douglas v. Jones, 9 8.856, and Baines v. Tait & Compagnie Générale 
des Mines @’ Asphalte, 6 R. 846, was sufficient to found jurisdietion. The 
Court, however, held that though jurisdiction would be sustained if a 
prima facie case were made out “which could not be disproved immedi- 
ately, or without a collateral litigation,” yet in the present case the 
defender had proved that nothing was due to him by the arrestees. They, 
therefore, sustained the defender’s plea of no jurisdiction. No doubt, 
an inquiry as to whether the Court has jurisdiction over a foreigner 
must necessarily be a somewhat summary one. “But,” as the Lord 
President observed, “there is nothing in the cases to countenance the 
argument that the arrestments will be good wherever there is a claim 
of accounting between the parties, no matter on which side the balance 
may lie, and even admitting (or it being proved) that the balance is against 
the party asserting the claim.” LTN. 





INDIAN AND COLONIAL CASES. 


Frederick Deeming v. The Queen.—Deeming’s petition to the Judicial 
Committee of the Privy Council for special leave to appeal against the 
verdict of the Melbourne jury which put an end to his career of crime, has 
brought a comparatively unfamiliar rule of legal practice into the light of 
fierce, and not always well-informed, public discussion. The cases relating 


to the grant of special leave to appeal to the Privy Council from the 
§ PI J 
judgment of civil and criminal Courts of law in “the Colonies and 
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Plantations abroad,” have from time to time been noticed in the pages 
of this eview with a fulness that renders any detailed examination of 
them, or of the propositions that they establish unnecessary. The follow- 
ing observations may not, however, be inopportune :—1. The controversy 
that has raged in legal circles and in the press over the question whether 
Riel’s case (1885, 10 App. Cas., 675) governed that of Deeming was, like 
most of its class, a verbal one. Of course, to allege, as the 7'imes did, 
that the one case was “the latest precedent” for the other in the sense 
of absolutely disposing of it was as absurd as the assertion made by the 
same powerful organ of public opinion, that the question of Riel’s sanity 
or insanity was argued before the Judicial Committee. There were 
obvious differences between the two cases. Riel was tried for high treason, 
Deeming for murder. The question of substance in Riel’s case was 
whether the Act under which the prisoner was tried was intra vires the 
Canadian Legislature ; while, in Deeming’s case, as the Lord Chancellor 
pointed out during the argument, the only ground of appeal was the 
convict’s alleged unsoundness of mind at the critical period. On the 
other hand, there were two points of significant relation between the two 
appeals. The ratio decidendi in each was the rule of the Judicial Com- 
mittee not to grant leave to appeal in criminal cases except where some 
clear departure from the requirements of justice is alleged to have taken 
place ; and, in each, the weight that will be given to the verdict of a jury 
on a question of fact—a category, be it observed, to which the issue of 
sanity and insanity belongs, was clearly emphasised. 2. It is worthy of 
note that a considerable part of the petition in Deeming’s case was 
absolutely irrelevant. Allegations that further evidence is forthcoming, 
are matters for the consideration of the Executive. The Judicial Com- 
mittee is a Court of Appeal. 3. On the merits, Deeming’s petition had 
no chance of success. That his guilt had been proved beyond all doubt, 
and that its enormity deserved capital punishment, if capital punishment 
was ever again to be administered in any part of the Queen’s dominions, 
no man could deny. The plea of insanity had not even the merit of 
prima facie plausibility. “Irresistible impulse” was out of the question. 
The evidence of epileptic insanity was untrustworthy. Nothing remained 
but the novel theory of instinctive criminalism, which has not yet 
obtained judicial recognition in this country, and with regard to whose 
validity as an exculpatory plea, some of its most illustrious Continental 
supporters are by no means agreed. Deeming undoubtedly belonged 
to that tribe of human vermin which every civilised community ought to 


trap and kill. A.W. R 


ve 


Buckley v. Edwards.—In this case—an appeal from the judgment of 
the Court of Appeal of New Zealand, dated 27th May, 1891, and refusing 
a motion made in behalf of the Attorney-General of that Colony, that the 
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respondent, Mr. Edwards, should show by what authority he claimed to 
exercise the office of Judge of the Supreme Court of New Zealand, or that 
his commission of office should be cancelled—the Judicial Committee of 
the Privy Council decided a question of grave constitutional importance, 
Briefly stated, the material facts were these. The respondent, Mr, 
Edwards, was appointed to the office of a Commissioner, under the Native 
Land Court Acts Amendment Act, 1889, on Ist March, 1890, by the 
Governor of New Zealand, who informed him at the same time that it had 
appeared to the Government desirable that, for an office of such import- 
ance, the Commissioner should have the status of a Judge of the Supreme 
Court, and, therefore, he would be appointed to that office also. On the 
following day Mr. Edwards’ commission, as a Judge of the Supreme Court, 
was made out and issued. His appointment under the Native Land Court 
Acts Amendment Act, 1889, came to an end on 31st March, 1891, but he 
claimed still to be entitled to hold the judgeship of the Supreme Court to 
which the Governor had appointed him. Proceedings in the nature of quo 
warranto were taken by the Attorney-General of the Colony, for the pur- 
pose of testing the soundness of this claim; and the Court of Appeal in 
New Zealand—the Chief-Justice and one puisne Judge dissenting—pro- 
nounced judgment in Mr. Edwards’s favour. This judgment the Privy 
Council has now reversed. The peculiarity of the case was this: Mr. 
Edwards owed his appointment to the action of the Governor alone; no 
Parliamentary authority for the nomination of an additional puisne judge 
had been obtained; no salary had, at the time of the appointment, been 
provided for him by the General Assembly of New Zealand. Mr. 
Edwards's contention, as Lord Herschell, who gave the judgment of 
the Judicial Committee, pointed out, therefore necessarily was that, “as the 
law stands in New Zealand, the Governor has the power of adding, with- 
out limit, to the number of the Judges of that Colony, without express 
Parliamentary sanction, and, in the absence of any Parliamentary provision, 
for the salaries of the Judges so appointed.” It would serve no good 
purpose to undertake a laborious examination of the statutes that were 
cited in favour of this contention. It is satisfactory to know that, in the 
opinion of the Judicial Committee, the law of New Zealand does not war- 
rant it. If the decision of the Court of Appeal had been upheld, a serious’ 
blow would have been struck at the dignity and the independence of the 
Colonial judicature. A judge who had to go, cap in hand, to Parliament, 
to ask that a salary might be allowed him, must inevitably have sacrificed 
some portion of his judicial dignity and self-respect in the process, and 
could not have discharged without suspicion the delicate duty, by no 
means unlikely to fall to his hands, of investigating the unclean history of 
some electoral struggle, on whose issue the political existence of his pay- 


masters might depend. A W.R. 





THE ARCHIVES OF THE HIGH COURT OF 
JUSTICIARY. 


Tue following transcript from the Book of Adjournal was 
made by the late Mr. CHARLES Scorr. It should be read in 
connection with his article in the last number of this Review, 
where the circumstances of the case are fully explained. 


Curia Justitiaria S D N, Regis Tenta XXVI Aprilis anno 
1586 per Mag*. Joannem Grahame et 

Intrand 

James Maister of Lindsay; Alex’. Inglis of Tarvat; W™. Scott of 
Abbotshall ; Alex’. Balmanno of that ilk; Rob‘. Durie of that Ik, 
Younger; George Durie, broder of ye laird of Durie; M’. David 
Auchmewtie; James Lumsdaine of Airdrie; Rob’. Ramsay of 
Balmonth; Rot. Melvile. Pleg’ Georgio Douglas de Rumgaw 
pleg pro omnibus et p Commendator de Melros et Roberto 
Melvile. 

Delatit of Convocation of Our Soverane Lords Lieges bearing and wearing 
of pistoletts coming to ye toun of Pittenweem, committed in January 
last bypast. 

Preloquitors Persewers 
The Advocat 


The pannel asks instruments of their Compearance and that they offer 
themselves to ane tryall. 


BOOK OF ADJOURNAL. 
Curia Justiciarie S D N. Regis Tenta in pretorio de Ed’. 
XXVI Aprilis Anno 1586 per Mag". Joannem Grahame 
et W”. Oliphant Justi™ Deputat*. 
Intran 
James M*. of Lindsay; Alex’. Inglis of Tarbat; W". Scott of 
Abbotshall ; Alex’. Balmanno of that ilk ; Rob‘. Durie of that ilk, 


Sexto | Maly. 


Sexto May. 
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younger; George Durie, broder to ye auld Laird of Durie; 
M". David Auchmewtie of St. Andrews; James Lumsdaine of 
Airdrie; Rob’. Ramsay of Balmonth, Pleg’. Georgio Dowglas of 
Rumgawie pro omnibus ete. Pro Commendatario de Melros et 
Roberto Melvile Wardat. 


Delatit of Convocation of our Soverane Lords Lieges bearing and wearing 
of pistolletts contrar ye Acts of Parliament Coming to ye toun of 


yim 


Pittenweem in hostile manner, assaeiging of W™. Commendator of 
Pittenweem within ye place of Pittenween and other crimes containet 


in ye Letters Committit in Januar last bypast. 


The Justice on command of ye Kings Majestie Continews this matter 
to the Sext day of May next to come and Ordanit ye Asszee summoned to 


this day to be warnit instantlie to Compear ye said sext day of May next 


to come. 


Curia JusticiartE S D N. Regis Tenta in pretorio de Ed’, 
Sexto die Mensis Maij Anno Dui millesimo quingentesimo 


m 


octuagesimo Sexto per honarabilem virum Mag". Joannem 
Grahame Justiciar™ Deputat™ Justiciary genalid Sectis 
Vocat et Curia Affirmata Legitime. 
Intran 
Continuat. James Maister of Lindsay; William Scott of Abbotshalle. Pleg* 
in Cras, Georgio Dowglas de Rumgawie p omnibus in Cras. 
Alex". Inglis of Tarbat. 
David Lyndesay of Pyetstoun. 
James Lumsdane of Airdrie. 
M'. David Auchmewtie Advocat in Sanct Andrews. 
Robert Durie Younger of that ilk. 
George Durie his fader broder. 
Alex". Balmanno of that ilk. 
to", Ramsay of Balmonth. 


Dilatit of Contravening of our Soverane lords Acts of Parliament in 
Convocation of his hienes lieges biding with long culveringis und 
pistolettis and for coming to the burgh of Pittenweem for pursewing 
of W™. Commendator thereof as also for assaiging of ye said William 
Commendator of Pittenweem within ye ‘place of Pittenweem and for 
assaigeing of Andrew Strange burges of Pittenweem within his 
dwelling place in Pittenweem and utheris crymes contenit in ye 
Letters given in thereupon. Committit in Januar last bypast. 


Persewar 


M". David M°Gill of Nisbett Advocat. 
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The said day Comperit William Durie of Medoend baillie deputt of ye 
regalitie of Dunfermling be his Commissioun of ye baillie principall of 
ye said regalitie speciallie Constitut qlk wes producit in judgement 
and reqyrit that ye said W™. Scott of Abbotshall dwell and within 
ye bounds of ye said regalitie dilatit of ye crymes above written might 


be repledgit to ye justice of ye said regalitie and offerit to assigne 


ane day for administratioun of justice and caution of Coleraith. 


The same day comperit James Douglas of Bennestoune Daillie deputt of ye 


regalitie of Abirnethie be commission speciallie constitute and desyrit 
that Alexander Balmanno of yat ilk dwelland within ye bounds of ye 
said Regalitie myt be repledgit to ye justice & jurisdiction thereof 
and offerit to assigne ane day for administration of justice in ye said 
maters and caution of Coleraith. 

same day comperit Jhone Inglis of Strathund baillie deputt of the 
Regulitie of Sanct Androis be commission speciallie constitute and 
desyrit that George Durye and M*. David Auchmewtie dwelland 
within ye bounds of ye said Regalitie myt be repledgit to ye justice & 
jurisdiction thereof, and offerit to assigne ane day for administratioun 
of justice and caution of Coleraith as use is. 

Advocat desyrat in ye Kings Majesties name that seeing it wes his 
grace’s will that ye baillies sould sitt doun in this place and presentlie 
do justice Conforme to ye Lawis of yis realme, That either ye saids 
baillies sitt doun to that effect, or that their desire of replegiatioun 


might be Refusit. 


Answerit the saids baillies that it could not stand with reason that they 


might sitt this day and in this place seeing they had power only to 
repledge and not to pas forder and they would not pas their bounds 
nor prejudge ye Liberties of ye saids regalities. 


The Justice continues Interlocutor upon ye desyre of ye saids baillies 


and ans’. of ye Advocat to ye morne. 


* * 


Prelocutors for ye rest of ye pannels. 


Ye 


M’. Thomas Craig. 

M’. Johne Skene. 

M*. Henrie Balfour, 

M". Johnne Moncreif. 
Prelocutor foirsaid alledgit yat ye remanent personnes in pannell 
cannot be putt to ye knowledge of ane assyze ye tyme ye 
Laird of Abbottshall quha is principall be first tryit for ye principall 
being clene ye remanend his Complices can not be trylit thereof. 
Advocat answerit in ye contrar seing ye mater was divisib] & they were 


all callit togedder as principalls, 


Ye Justice continewis all to ye morne. 
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Curia JusticiarnieE S D. N. Regis Tenta in pretorio de Ed 
septimo Maij anno 1586 per Mag™ Joannem Grahame de 
Halzaird Justiciar“ Deputat" Justiciary Generalis. 
Continuat in Intran 
nono diem , ; : 
Sitaneye James Maister of Lindsay, Pleg' Georgio Dowglass de Rungawie, 
persons not William Scott of Abbotshall. Repleg*. 
repleg’. Alex". Inglis of Tarbet. Pleg’ Dicto Georgio Dowglas. 
David Lindsay of Pyetstoun. Pleg! Dictio Georgio. 
James Lumsdane of Ardrie ; Ro‘. Durie y’. of that ilk. Pleg" Dictio 
Georgio Douglas, 
George Durie his father brother. Repleg*. 
M'. David Auchmewtie Advocat in Sanct Andrews. Repleg*. 
pies 
Alex’. Balmanno of that ilk. Repleg". 
d . . 
Ro‘. Ramsay of Balmonth. Pleg Dicto Georgio Douglas. 


Dilatit of convocation of 0°. soverane Lords lieges and for contravening of 


ye Acts of Parliament in bering & wering of pistoletts and dags, for 
coming to Pittenweem assageing of ye Commendator and other inhabi- 
tants thereof by way of hamesucken committit in Januar last by past. 


Persewar 
M*. David M°Gill of Nisbett Advocat. 
Proloquitors for ye pannele. 
M’. Thomas Craig 
M’. John Skene 
M’. Thomas Balfour 
M*. John Moncreif 


The qlk day the Justice fand be interlocutor that the said persons requirit 
be the bailies of ye regalities resp’* foresaid to be repledgeit to their 
jurisdictions resp‘* foresaid should be Repledgeit conform to their 
desyre. 


The same day George Douglas of Parkhead baillie deputt of ye regalitie of 
Abernethie, William Durie of Medoend baillie deput of ye regalitie of 
Dunfermling and John Inglis of Stathurd baillie deput of ye regalitie ' 
of Sanct Andrews Compearand to Repledge as of before ar content 
and consentis of yair ourn free motive will to sitt and do justice pre- 
sentlie under protestation that it sall not be prejudiciall to their privi- 
leges of regaliteis in tyme coming as also the persons above written 
dwelland within the regalities resp’ foresaids ar content to be tryit 

Xeservand always their defences. 


The same day the foresaids baillies creatt M'. James Bannatyne clerk of 
their Court of regalitie Ro‘. Fraser officer and servand, and James 
Chyld Dempster quha gaif their aiths for deu administratioun in their 
offices resp** foirsaid. 
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Curia Recauiratis de Dunfermling Regalitatis de Abernethie 
Regalitatis de Sanct Andrews Tent. predict die et loco per 
dict. W". Durie balli® regalitatis de Dunfermling Georg” 
Dowglas Balliu™ Deputat” regalitatis de Abernethie et 
Joannem Inglis balli* Deputat™ regalitatis de Sanct 
Andrews. 





Intran 
William Scott of Abbotshall. Dwelland in ye regalitie of Dunferm- 
ling. 
George Durie; M'. David Auchmowtie. Dwelland in ye relagitie of 
Sanct Andrews. 
Alex". Balmanno of y‘ ilk. D)welland in ye bounds of Abernethie. 


Delatit of ye crymes above written persewar and proloquitors for ye 
pannels foirsaids, 


Alledgit ye proloquitors for ye pannell that ye fyrst convocation of oure 
soverane lords leidges b'* with dags hagbuttis and pistoletts in 
manner contenit in ye Letters can be na cryme Because the said aucht 
day of Januar being ye heid Court day of Pittenweem and ye laird of 
Abbotshall being baillie of heretage of ye barrony of Pittenweem and 
ye toun being ye heid burgh of ye barony quhair Court is usit to be 
haulden It was lesum to him to mak convocatioun according to ye Act 
of Parliament and said convocation is pronouncit lesum be ye said 
Act of Parliament and for verification thereof produceit ye said W™ 
Seasing of ye office of baillerie of ye said barony. 


As to ye second allegit cryme, for coming upon ye xxiiii day of Januar 
It is answerit under protestation that ye former allegiance be fyrst 
discussed and that they propone their alledgances 
et separatim. That ye said laird of Abbotshall committit na cryme 
Becaus it is provided by divers acts and statutes That in cais ony 
Sheriff baillie or minister of justice failzie in dew execution of their 
office agt dew tyme he salbe puneist, and so ye omitting of justice and 
coming to Courtis is ane cryme punessable Therefore ye coming to 
Courtis for administratioun of justice man be lawful]. And it is 

alike lesum q’ ony violent presumption or rebellioun or spilling of the 


countrie to the officiar to raise ye countrie. Bot trew it is that upon 


ye auch day of Januar the said heretable baillie coming to ye toun to 
hauld Court and do justice was stopit and the toun closit swa that he 
could get na enteries thereto the same being furneisit with ane 
thousand men of weir convenit together be open proclamation and 
straik of drum sound of trumpet and displayit banners And therefore 
it was lesum to the said baillie to arme himself and rais the countrie 
to his support with convocation of the King’s leidges to forder justice 
Lykeas he upon ye said xxiiij day of Januar held Court and ministrat 
justice Therefore neither convocation nor bering of armourie can be 
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reput ane cryme And for verification of his alledgancie repetis ve xx 
Act of King James ye Fyrst, the nynety three of King James ye 
Secund, ye | and lvij of King James ye fourt, and ye xxij of ye same 
king, the xxxi Act of King James ye fyft, And that every Lieg is 
commandit to assist ye heie officers when and in what wayis he lykes 


Answerit ye Advocat to ye fyrst alledgance That he persews ye hail] 
panels for ane cryme committit and for ane pane As to ye secund 
q' it is allegit that it is lesum to ony of ye Kingis Officiaris sic 
as provost baillie or sheriff to convene the Liedges for haulding 
of Courtis The haill Actis man be understand’ with this moderation 
that ye Convening of ye Liedgs making of Convocatioun or bering of 
armour® awe to na effect but to execution of justice And it is of 
veritie that naither is ye baillie the Laird of Abbotshall persewit here 
for ony thing done in execution of justice but here is challengeit for 
Convocation of ye Kingis lieges aganis his Acts and Lawis and 
thairby trubling ye Kingis peace invading his trew subjectis as at 
mair lenth is contenit in ye Letters which he repetis And therefore 
notwithstanding ye haill alledgance the matter ought to be put to ane 
assize. 

It is replyit yt the Kingis Advocat would have the Kingis Actis otherwise 
understand’ nor they mean. The same is contrar ye Act of Parlia- 
ment where it is statute That na man sould interpret ye Kingis Lawis 
and ye Lawis man be understand" according to ane and effectual 
sens ; and that ye practic is That ony Officer where he sees occasion of 
withstanding of his jurisdiction he may rais ye Countrie for furth 
setting thereof and may tak away all impediments that may hinder 
justice And trew it is that there is express impedimentis made to ye 
said baillie the day of ye haulding of ye said Court And therefore it 
was lesum to him to Convene the Countrie for furthsetting of justice, 
And for verificatioun of ye caus of his convention that same xxiiij day 
of Januar he held Court but offence of ony man, and therefore that 
deid man be interpreit as it wes done. 

Answerit ye Advocat that he nather accuses for haulding of Court doing 
of justice Bot as ye Lybel beris which beris Convocation bering of 
armour Invading of ye Kingis Lieges breaking of his peace «& protec- 
tion assageing of houses &* 

The saids baillies of ye Regalitie finds be interloquitor that ye matter can 
not be putt to ye knawledge of ane assize for ye allegances proponit be 


ye persons in pannell 


Whereupon ye persons on pannell dwelland within ye said Regalitie askit 
instrumentis and ye Advocat protestit for Remeid. 


The Justice continued interlocutor to the 9th of May ins‘ and Ordained 
the assize to be warned apud acta to compear on that day. 
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ve xx It is alledgit for ye rest of ye persons that are not repledgit that they 
mee ye cannot be putt to ye knowledge of ane assyse. Because ye Jaird of 
> Game Abbotshall principall is found be decreit stand and that he did na 
dieg is wrang, and therefore sould not be putt to ane assyse. 

lykes neat 

‘ It is alledgit be ye advocat that he still insistis against ye rest of ye 

hal pannell and upoun ye haill poyntis of ye Lettres be ressoun they are 
_— all persewit tanquan def™ principalls, and thairfore to haif ane forden 
pli ye decreittis of ane inferior Court can not astrict ye Kingis Justice to 
ng follow his discretion speciallie as ye men against quhoum he now 
_— insists as not ye same persons that are assoylzeit. 

ing of 

is of It is answerit that yat exceptioun of ye law that ye decreit of ane inferior 
; here judge can not prejudge ye soverainn is not altogidder of vertue, 
it for because the decreit of ane inferior Court standand will stop ye superior 
; and to It is na inferior Judge bot equal with ye Justice in 
as at royaltie in y* Res judicata in uno facit in 
‘efore omnibus ex eo habentibus, for it cannot stand that it 
0 ane was ane lawful deid for ye laird of Abbotshall and ane unlawfull to 

his 

wise Answerit be ye advocate that Res judicata maun haif three things con- 
irlia- tribuand to ye effect it may produce ane exceptioun. That is to say, 
awis it maun be inter easdem personas et eodem modo agendi, and heir 
ctual thair is variatioun of persons. 

m of 

arth The Justice continewis interloquitor to ye ix of Maii instant and ordanit 
siti ye assysers to be warnit afond acta to compeir ye said day. 

oye 

m . Curta JusticiariE 8. O. N. Regis tenta in praetorio de Edin., 
wits nono Maii anno 1586 per magistram Joannem Grahame de 
day Halzairds, Justiciarium Deputatum  Institiario regio 
_ generalis, 

Intran. 

ying James, Maister of Lindsay, Plegio Georgio Douglas de Rungawie pro Fyrrr Tertio 
g of omnibus, Fineris xvi. 


tec- Ro‘. Ramsay of Balmonth. 
James Lumsdaine of Airdrie. 
‘o'. Durie Younger of that ilk. 
Alex’, Inglis of Tarvit. 
David Lindsay of Pyetstoun. 
Dilatit of contravening of our Soveraine Lord’s Acts of Parliament in bering 


and wering of pistolettis of his hienes lieges assageing W”. 
Commendator of Pittenweem, within his place of Pittenweem, and 





Exemption 
Joannis 
Anstruder 
de eadem. 


Exemption 
Jacob Wod 


Burges de 


Pittenweem. 
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thairly ye inhabitants of Pittenweem thair be shuiting of 
hagbuttis and pistolettes committed in Jan. last by past. 
Persewer 
M' David M‘Gill Younger, Advocate. 
Proloquitors for ye Defense. 

M*. Thomas Craig. 

M". John Skene. 

M". Henrie Balfour. 


The Justice finds be interloquitor that ye said mater sould be putt to 


ye knowlege of ane assyse ye haill alledgeances proponit be ye 
) . A J J 


pannell. And ye pannell protestit that they may use their defensis before 
ye assyse. 
Assisa, 
James Monypenny, y’. of Pitmillie. 
George Dowglas of Ramgawie. 
The same day comperit Thomas Mure, and producit examplia made geven 
and granted under his Hienes subsryption and sygnet and part in 
off ye dait at Sainct Androis the penult day of Februar, 1583, 
and of our Soveraine Lord’s Reigne ye sevinteent year to Johne 
Anstruder of yat ilk exeeming him fra all compeirance upoun assysis, 
and desyrit ye Justice to admit ye same in his Court quhilk being 
found ressonabill was admitted. 


Compeirit Thomas Aikine, head Burgess of Edin". and producit ane utter 
exemption geven and grantit be our Soveraine Lord under his Hienes 
subscription, and past ye Lordis of Secrett Counsul and Signet in 
Striviling ye xxiiij day of September, and of our Soveraine Lord’s 
Reigne ye nyneteen year 1585 to James Wood Burgess of Pitten- 
weem and exemand him fra all compeirance and passing upoun assizes 
and desyrit ye same to be admittit in this Court quhilk desyre ye 
Justice thocht ressonabill and admittit ye same. 
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UNIVERSITY TESTS IN SCOTLAND. 


HE very first thing which the Commissioners under the 
Scottish Universities Act of 1889 did, was to take 
evidence as to the ecclesiastical and theological tests, still to 
be found in those institutions. The statute does not em- 
power the Commission to abolish those tests, or to modify 
them. It requires it to report upon the matter to Her 
Majesty. And while there is no exemption of theology from 
the large powers entrusted to the Commission over the Facul- 
ties generally, it would obviously be inappropriate to exercise 
any of those powers as to theology, until Parliament has had 
an opportunity of considering a matter which is so funda- 
mental to that Faculty, and which as such it had specially 
reserved, It might have been expected, therefore, that a 
prompt report would follow the prompt inquiry. but the 
evidence was all taken before July, 1890, and the report is 
published only in August, 1892, when it is a new Parliament 
that must deal with or ignore it. Yet the delay is not sur- 
prising, now that the materials are at last before us. The 
question was too fundamental—for a Commission whose 
powers were limited, and which, in this matter, has perhaps 
represented them as more limited than they really are. Even 
in the final result, its members have divided seven against 
nine, and neither the seven nor the nine seem to represent 
the view of the country, at least if that view is disclosed in 
the evidence. But Lord Kinnear’s report is a vigorous effort 


to solve the question from the academical side; and there 
VOL. IV.—NO. 4. Y 
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are some points brought out in it, or in the hundred and 
seventy pages of accompanying testimony, which may be of 
interest for our readers. 

“The present state of the law” of these tests, as described 
by the Commission, brings out that they rest on a statute 
of the highest authority, but of the most scandalous intoler- 
ance. ‘The enactment which imposes the only obliga- 
tion to subscribe a test, by which Professors or University 
officers are at present affected, is the Act of Queen Anne ‘for 
securing the Protestant religion and Presbyterian Church 
government.’” (The report makes no mention of the previ- 
ous Act of William and Mary, of 4th July, 1690, but pro- 
hably does not intend to represent it as in desuetude. Its 
provision as to tests was simply transferred, with slight 
expansion, into the Act of Anne, of 1707.) But the provi- 
sion of this Union Act, whether it be regarded as founded 
on the earlier Acts or not, is broad and sweeping. It pro- 
vides first not only that “the true Protestant religion and 
the worship, discipline, and government” of the Church of 
Scotland should continue “without any alteration to the 
people of this land in all succeeding generations,” but that 
the Presbyterian government should be “the only govern- 
ment of the Church within the kingdom of Scotland.” And 
it is ‘for the greater security” of this religion and this only 
Church, that our four Universities “shall continue within 
this kingdom for ever.” And in perfect consistency with 
this, it goes on to provide, “ that, in all time coming, no pro- 
fessors, principals, regents, masters, or others bearing office 
in any university, college, or school, within this kingdom, be 
capable, or be admitted, or allowed to continue in the exer- 
cise of their functions, but such as shall own and acknow- 
ledge the civil government . . . as also, that before or at 
their admissions, they do and shall acknowledge and _ profess, 
and shall subscribe to the foresaid Confession of Faith as the 
confession of their faith” [the theological test]... “and 
submit themselves to the government and discipline of this 
Church” [the ecclesiastical test], That both tests were thus 
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imposed upon every teacher of every school, as well as col- 
lege, within the kingdom (of Scotland) there can be 
no doubt. This was, indeed, no change of the law, but 
only its reaffirmation. It must be remembered that at this 
time (viz., 1707), the Scottish Toleration Act had not been 
passed. Education had from time immemorial been in the 
hands of the Church, and dissenting congregations were 
unlawful things. And to be a dissenting minister, and teach 
either the old or the young, was to be subject to penalties. 
Indeed, the teaching of the young was more jealously 
guarded than that of the old. When our Toleration Act 
was passed four years later, while it for the first time 
relieved from penalties those who ministered or who 
“resorted to some church or to some congregation or 
assembly of religious worship,’—unless, indeed, the worship 
were that of Papists or Unitarians—it still gave no right to 
any Jacobite or dissenter to open a private school. The 
legislation of the same period in England is instructive upon 
these matters. The Toleration Act there had already been 
passed, and for the first time since England was a nation, 
the worship of God was permitted outside the law, or rather, 
outside the Established Church; for the law still stretched 
beyond the region of privilege, and ordained all dissenting 
ministers, under penalties, to subscribe thirty-five and a-half 
out of the Thirty-nine Articles. It is sometimes forgotten 
that this remained law from King William’s reign down 
to 1779—to the time of Chatham. But Scotland and Wngland 
were now under the reign of Queen Anne, and it was a time of 
strong reaction from even the guarded liberation of William. 
Before it ended, a statute which explicitly demanded sub- 
scription before the bishop, not only from “every school- 
master keeping any public or private school” but also from 
“every person instructing or teaching any youth in any 
house or private family, as a tutor or schoolmaster,” was 
re-enacted in England, on the express ground, that dissenters 
had “taken upon them to instruct and teach youth as tutors 
or schoolmasters ; and have, for such purpose, openly set up 
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schools and seminaries.” In Scotland, all schools and semi- 
naries set up within the bounds of the Presbytery were still 
under its jurisdiction. And it is curious to have at the 
present date the acknowledgment of the University Commis- 
sioners that the only thing which even now binds any test 
upon the Divinity Schools of the Church of Scotland is the 
statute which gathered up into its comprehensive intolerance 
all secular schools outside. 

The Commissioners do not trace, nor shall I, the steps by 
which first the private and then the public schools of this 
country were delivered from this Union statute ; the General 
Assembly of 1849 issuing, with regard to the public schools, a 
formal Protest, Declaration, and Testimony, that these insti- 
tutions were by the Act irrevocably ‘‘ guaranteed” to the 
Church, and that to repeal this section of it was not 
“within the competency” of Parliament. But they do 
specify the more recent Acts which affect the Universities. 
The question naturally came up first as to the secular 
University chairs. Men of eminence like Sir David 
Brewster, on joining a branch of Presbyterianism which 
was not that established, found themselves suddenly dis- 
missed from their University chairs, though they were 
quite willing to sign the Confession of Faith. And other 
men of equal eminence, who had no objection to join the 
Church of Scotland, or any other, were confronted with the 
obligation to declare that a confession which they had never 
read was the truth, and the confession of their sincere faith. 
Hence came outbreaks and scandals, which are not yet for- 
gotten. In 1839, for example, Professor Blackie, whose: 
vagrant genius still illumines his native land after the 
lapse of fifty intermediate years, was appointed by the 
Crown to the Chair of Humanity in the Marischal College 
of Aberdeen. He came to the Presbytery and signed the 
‘sincere declaration ” that the Confession is the confession 
of “my faith,” and is the “true doctrine.” But he then 
rose and uttered to that body the following very frank 
statement :—‘“I wish it to be distinctly understood, and 
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J request that the Clerk be ordered to put it upon record, 
that I have subscribed this Confession of Faith, not as my 
private confession of faith, nor as a churchman learned in 
theology, but in my public professional capacity, and in 
reference to University offices and duties merely. I am 
a warm friend of the Church of Scotland, and have been 
accustomed to worship according to the Presbyterian form, 
and will continue to do so; but I am not sufficiently learned 
in theology to decide on many articles of the Confession of 
Faith.” Mr. Pirie, a member of Presbytery, and afterwards 
Principal in Aberdeen, remarked that “ this should have been 
stated before signing ; the Presbytery sitting here has nothing 
to do with any gentleman’s reservations.” Mr. Blackie 
rejoined, ‘I have no reservations. I make a public decla- 
ration ; and I do so for the sake of the Presbytery as well as 
for the vindication of my own liberty of conscience.” Both 
parties had up to this point been explicit and clear, but the 
Presbytery now showed signs of vacillation. They did not 
record the statement along with the signature, as requested 
by Mr. Blackie, and they even granted him the usual certi- 
ficate of his having signed the Confession and Formula. 
Next day, however, the whole matter having become public, 
they recalled their certificate, and recorded a finding that 
Mr. Blackie ‘ has not signed the Confession as the confession 
of his faith, and that he does not consider himself bound by 
the formula signed by him.” This finding they sent to the 
Senatus Academicus, who in consequence resolved in the 
meantime “not to fix a day for the admission ” of the new 
Professor. He, on his part, raised an action of Declarator 
that they were bound to do it. They declined in their 
defences to enter into the merits of the action, saying they 
regarded the Presbytery as the principal defenders. The 
Presbytery took the same view, and asked that they, though 
not called, might be sisted as defenders. The Lord Ordinary 
(Cunningham) denied the Presbytery’s right to be sisted ; 
their want of locus standi being founded by him chiefly on 


their having merely the menisterial duty of witnessing a sub- 








306 THE JURIDICAL REVIEW. 


scription.(«) Hereupon the case collapsed, each party paying 
his own expenses. The Presbytery did not delete their recall 
of certificate ; but the Senatus now ignored it, and looking 
only at the original certificatory document, admitted the 
triumphant Humanist. Very few defended the statutory 
rule which produced such results, and which caused greater 
scandals still after the Presbyterian split of 1843. Yet it 
lasted for twenty years from Professor Blackie’s appointment, 
till in 1859 Lord Advocate Moncreiff released the non-theo- 
logical professors from the double test ; imposing upon each 
of them instead the twofold declaration that, as Professor, 
and in discharge of that office, he would never endeavour, 
directly or indirectly, to teach or inculcate any opinion 
opposed to the Divine authority of the Holy Scriptures, or 
to the Westminster Confession, and that he would not exer- 
cise the functions of his office to the prejudice or subversion 
of the Church of Scotland. This declaration, though an 
eminently absurd one when the date of its concoction is 
remembered, lasted also for exactly twenty years. It was 
removed only in the Act 1889, at the instance of Lord 
Advocate Robertson ; and the provisions which were intro- 
duced in 1707, to bind for ever all masters in all colleges 
and schools in all Scotland, now bind only four Professors 
in the University—those who teach Divinity, Church History, 
Biblical Criticism, and Hebrew. 

It is with reference to these only, therefore, that their 
Act empowered the Commissioners to take evidence “ with 
a view to ascertain whether any and what changes as to the 
subscription of tests” are necessary and expedient, and 
appointed them to make a special report. The great pre- 
ponderance of the evidence, so taken, is in favour of the 
abolition of both tests. For the ecclesiastical test, indeed, 
very few have anything to say. It is plain that were these 
four chairs looked at merely academically—looked at, that 





(a) The interlocutor and its leading grounds appeared in a volume, in 1867, on 
“The Law of Creeds,” at p. 159. 
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is, as Chairs of science, although of theological science— 
they would long ago have been stripped of their fetters. 
But at this point come in two facts, one of them 
very well known and familiar to every alumnus of a 
Scottish University, the other very little known but of 
much academical interest. 1. These four chairs, pro- 
vided by the State, are practically the Divinity Hall of the 
Church of Scotland. ‘‘The main ground on which it is 
maintained that Professors of Theology should be required 
to subscribe the Confession of Faith appears to be that the 
principal function of the Theological Faculty is the pro- 
fessional training of ministers of religion and especially of 
ministers of the Established Church.” The Church and its 
Presbyteries accept attendance on these classes as the ordinary 
and necessary means of proceeding to license and ordination ; 
and the Church has accordingly an undoubted interest in the 
character and qualifications of the men who fill the chairs. 
So strong is this feeling that Sir Charles Pearson (who 
at the time of his evidence was not Lord Advocate, but 
held what is for the purpose in hand the more representative 
position of Procurator of the Church) was then of opinion 
that these professors are, or at least ought to be, ministers of 
the Church,—and are, or again at least ought to be, liable to 
dismissal for just cause by the Church courts. In any case 
he holds, and the seven dissenting Commissioners(a) agree 
with him, that these University classes “cannot be taught 
to any useful purpose unless the beliefs of those teaching 
them are in accordance with those of the Church to which 
they” [the professors or the chairs ? | “ belong, and are ascer- 
tained by identical tests; and that the only tests which, 
under existing circumstances, are practically applicable, are 
those prescribed, originally as at present, for the Church of 
Scotland as by law established.” 2. Besides this Theological 





(a) Lord Bute, Lord Sandford, Lord Kelvin, Mr. J. A. Campbell, Dr. P. H. 
Watson, Professor Fuller, and Mr. Alexander Crum. The central passage of 
their short opinion is quoted above. 
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Faculty, claimed, rightly or wrongly, as its own Divinity 
Hall by the Church established (and the question how far it 
is its own, even legally, is a very difficult one), there are 
other Divinity Halls outside. These are maintained as their 
own (and in the case of that claim, there is no difficulty) 
by Presbyterian and other Churches. Now these outside 
Divinity Halls, or at least the larger and more fully equipped 
of them, are already in an important academical relation to 
the Scottish Universities. By the present law and practice, 
that is, they are extra-mural schools of our Universities, 
accepted as such for graduation in theology.  Extra- 
muralism is known in Edinburgh chiefly in connection with 
medicine. But it exists in the Faculty of Science too. Yet 
in these Faculties it is only partially accepted; you must 
take about half of their classes within the University. In 
theology, and in theology alone, it is accepted to the extent 
that you may spend the whole four years of theological study 
in a Presbyterian Hall outside, and may then come, and, 
without having ever set a foot within the University, may 
take its degree in theology. Yet the majority and minority 
of the Commissioners agree in looking at this state of matters 
as full of hope. ‘‘ Outside the Universities,” the Report says, 
“there are ten Theological Colleges with from thirty to forty 
professors ; and the most fully equipped and most frequented 
of these are the colleges of the two great Presbyterian 
Churches. . . . There can be no question that these are 
vigorous and well-organised institutions, and their chairs 
have been filled by very able and eminent professors.” And 
the minority of the Commission not only approve of still . 
“accepting for graduation in this Faculty the teaching of 
the Halls or colleges of other religious bodies,” but they 
proclaim this as the sufficient, or at least the best, solution 
of the whole question on which they report. It does not 
appear that there is any provision (except in the new Act, 
1859) for recognising individual “teachers” outside, as 
well as “colleges,” for graduation in theology. And this 
bears hard on bodies like Congregationalists, Unitarians, 
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and Roman Catholics, who in Scotland are either less 
numerous or less wealthy, and whose seminaries are, 
accordingly, not so powerfully equipped. 


This, then, being our present Theologico - Academical 
position, what ought to be done with the double test which 
binds the four University professors? Without suggesting 
any one answer, we may tabulate the alternatives which the 


evidence shows to have been open to the Royal Commission. 
It might have recommended to Parliament— 

1. To do nothing. 

2. To abolish the ecclesiastical test, leaving the theologi- 
cal untouched. 

3. To abolish both, and do no more. 

4. To relegate theology from the universities to the 
churches, handing over to the Church of Scotland all the 
chairs, with their State endowments, and the power of elect- 
ing their professors, with any or with no test. 

5. To relegate theology to the churches, but without 
wholly removing it from the universities; recognising the 
present Divinity Hall of the Church of Scotland, either 
(1) as an extra-mural school, in the same academical relation 
which the halls outside now hold; or (2) as “affiliated” in 
the way proposed under the statute. 

6. To relegate to the churches only the dogmatic 
theology, retaining within the university, either (1) as a 
separate faculty ; or (2) as part of the faculty of arts, those 
“culture-chairs” of theology which, as neutral, might be 
acceptable to students of different faiths. A considerable 
proportion of the academical and also of the Presbyterian 
witnesses, not to speak of the six Scottish Episcopal bishops, 
desire some such scheme as this; but only one commissioner 
gives his voice for it. 

7. To abolish neither test nor faculty, but to invite the 
halls outside (the Presbyterian only, or others with them) to 
come into closer connection with the university, either — 
(1) as unendowed teachers or faculties within it; or 
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(2) as organisations “affiliated,” but still in a sense out- 
side. 

8. To abolish the tests, retain the faculty, and give the 
Crown, or University Court, the right of electing to the 
untested chairs. 

9. To abolish the tests, retain the faculty, and give the 
right of election to a body composed of the University 
Court, plus representatives which are to be taken from each 
of the three Presbyterian Churches—to be taken, even if 
these Churches decline to send them. 

Of these proposals (which of course yield many other 
variations and combinations), the last is that which is 
actually adopted by the majority (a) of the Commission. 
I have only to add that it is supported by fair and occasion- 
ally strong argument, and accompanied by a scrupulously 
careful analysis of the evidence. 

A. Taytor Innes. 





(a) Those who sign the report are—Lord Kinnear, Chairman, Lord Elgin; 
Lord Kyllachy ; Sir Charles Dalrymple, Bart. ; Sir Arthur Mitchell ; Sir Henry 
Roscoe ; Mr. D. Crawford, M.P.; Dr. W. G. Blackie ; and Professor Butcher. 





A RECENT FRENCH SHIPPING CASE. 


A CASE lately decided by the Court of Cassation in France 
4 is likely to be of some interest to British shipowners. 
An English vessel called the Apollo, belonging to Messrs. 
Wilson & Co., of Hull, came into collision on the high seas, 
not very far from Brest, with a French ship called the 
Précurseur, and the Apollo sank, her crew being saved by 
the vessel she had run down. ‘The owners of the latter at 
once commenced an action against Messrs. Wilson & Co. 
(whom I will hereafter call “the appellants”) before the 
Tribunal of Commerce of Brest, by virtue of the somewhat 
anomalous jurisdiction over foreigners conferred upon French: 
Courts by article 14 of the Civil Code,(a) and Messrs. 
Wilson & Co., without apparently demurring in any way to 
the jurisdiction, entered an appearance in the action. The 
Tribunal of Commerce decided that the collision was due to 
the negligence or want of skill of the captain of the Apollo, 
and that Messrs. Wilson & Co. being responsible for the acts 
of their agent, must be ordered to pay to the French ship- 
owners the amount of the damage which they had sustained, 
and the case was accordingly referred to an expert for the 
assessment of such damage. Before, however, the latter had 
fixed the amount payable by Messrs. Wilson & Co., and the 
case being still pending, inasmuch as only an interlocutory 


(a) “ L’étranger méme non résidant en France pourra étre cité devant les 
tribunaux frangais pour l’exécution des obligations par lui contractées en France 
avec un Frangais ; il pourra étre traduit devant les tribunaux de France pour les 
obligations par lui contractées en pays étranger envers les Frangais.” 
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order had been made, the appellants bethought themselves 
of a happy expedient for escaping all lability. The case 
being tried by a French tribunal, French law, they argued, 
must be applicable to the rights of the parties concerned, 
Now, French law gives to shipowners who have become 
liable to third parties by reason of the acts of their agent, a 
convenient mode of escape from too onerous a responsibility, 
It simply consists in “abandoning ” to the injured party the 
ship which has been the instrument of damage. In the 


present case, the Apollo having gone to the bottom, the 
appellants—as was caustically remarked by the Avocat 
Général—“auraient abandonné fort peu de chose ”—little 
more, in fact, than a sort of “ spes successionis” of the most 


problematical nature. This, however, is the fortune of war, 
or rather, one of the perils of the deep, and makes no differ- 
ence to the law. The sole question to be decided was, what 
law was applicable to the case—whether French or English ? 

Art. 216(a@) of the Commercial Code was evidently vastly 
to the taste of the appellants, and—not unnaturally under 
the circumstances—they clung to it tenaciously, and reso- 
lutely declined to have anything to do with the provisions of 
their own country’s Merchant Shipping Act, 1862 (25 & 26 
Vict. c. 63), which, by section 54, would have limited their 
liability to £8 per ton of the tonnage of their vessel. For 
three reasons they argued that French and not English law 
was applicable to the case. In the first place, the cause of 
action arose from a tort, and in questions of tort the lex loci 
is always applicable, especially where the parties concerned 
are of different nationality. What, however, is the lew loci: 
in the case of a collision on the high seas? The answer of 
the appellants to this primary difficulty was “ the general 
maritime law of all nations ”—whatever that may mean ; and 





(a) Art. 216 (ainsi modifié: Loi du 14 Juin, 1841). Tout propriétaire de 
navire est civilement responsable des faits du capitaine et tenu des engagements 
contractés par ce dernier pour ce qui est relatif au navire et a l’expédition. Il 
peut dans tous les cas s’affranchir des obligations ci-dessus par abandon du navire 
et du fret... . 
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they endeavoured to show that the peculiar provisions of art. 
216 of the French Commercial Code were of a general, and, 
as it were, international nature. Apart from this extra- 
ordinary and utterly untenable proposition, which they com- 
pletely failed to justify, their adversaries had small dithculty 
in showing that the main argument proceeded on a manifest 
confusion of ideas. No doubt the act of the captain of the 
Apollo in running down the Précurseur was a tort, and if 
the plaintiffs had been suing him directly, the argument as 
to the lex loci, though it would probably have failed, might 
at any rate have had a semblance of rationality. but, as a 
matter of fact, they were not suing him at all. They were 
suing his principals as being responsible for the act of their 
agent—clearly so far a question of contract, and not of tort. 
And the contract in question having been made at Hull when 
the captain was placed in command of the ship, the law 
which governed it was clearly English. 

The second argument of the appellants was that the law 
governing the contract must be the lex fori. The French 
shipowners having brought their action in France before a 


French Court could not, they contended, decline to have 
their claim adjudicated upon according to the law of France, 
the only law which the tribunals of that country were com- 
petent to administer. This proposition also was not difficult 
to refute. It is well recognised now-a-days as one of the most 


elementary principles of private international law that the 
Courts of every country will not decline to apply the rules 
of foreign law in cases of contract, status, &c., whenever 
such law appears to them to be applicable. It is only pro- 
cedure which is invariably governed by the /ex fori, and 
there is no such rule as to the rights of the parties them- 
selves. Finally, it was urged, failing the lex loci and the 
lex fori, the law governing the case must be the law of the 
injured party. In support of this system the opinions of 
eminent text-writers were cited to show that in the case 
of a collision on the high seas between parties of different 
nationality, the law of the injured party must govern the 
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rights of the litigants, inasmuch as the calculations of both 
parties, their insurance of risks, &c., being probably upset by 
the collision, and the adjustment of the general average 
taking place by a foreign law, the provisions of which they 
could not have had in contemplation at the date of their 
respective contracts, it was more equitable that the guilty 
party should suffer instead of the innocent. There may 
possibly be an equitable foundation for this proposition, 
but it was only an academical theory in support of which 
no decisions were cited, and the Court dismissed it from 
serious consideration with the remark, that they could find 
nothing in the law to warrant it. 

The case of the plaintiffs on the other hand was perfectly 
simple, and, in the event, their argument triumphed before 
the Tribunal of Commerce of Brest, the Appeal Court of 
Rennes, and finally in the Court of Cassation. Although 
it was true that the origin of the action arose out of 
the tortious act of the captain of the Apollo, the founda- 
tion of the claim made against Messrs. Wilson & Co. was 
the law of agency—a branch of the law of contract. 
The contract in question having been made between the 
shipowners and the master of their ship in England, was 
governed by English law, and the rights of third parties 
arising out of the relations created by that contract between 
the parties thereto, must, they argued, be governed by such 
law. In support of this theory, several judgments of foreign 
tribunals were cited, and amongst others the English cases of 
Lloyd v. Guibert (L.R. 1 Q.B. 115) and the Gaetano and 
Maria, 1881 (7 P.D. 1). Now, in Lloyd v. Gucbert although. 
one question at issue was identically the same as in the present 
case, that is to say the right of the owners to “ abandon ” under 
French law, yet that decision was not really in point, for it 
turned upon the question between owner and charterer what 
law is to govern the contract made by the master of a ship 
where no law is specified—the answer being the law of the 
ship’s flag, as probably the law with reference to which the 
parties had contracted. But in the present case the act of the 
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master which rendered his principals liable was a tort, and 
though the basis of their liability to third parties was no 
doubt ex contractu, yet the law which governed that contract 
was not one with reference to which any contract had been 
made by such third parties. As regards the Gaetano and 
Maria decision, again, which appears to have merely 
followed Dr. Lushington’s decision in the Hamburg, 1863, 
2 Moore, P.C. N.S. 289, also reported in Br. and L. 253 
(which latter was mainly founded on Lord Stowell’s judgment 
in the Gratitudine, 3 Ch. Rob. 240), if it is an authority either 
way, it would seem to be rather in favour of the appellants 
than of the respondents. For in that case, though the contract 
—a bottomry bond—was made by the master of an Italian 
ship in a foreign port (Fayal, in the Azores) with an Italian 
before the Italian Consul, and in accordance with the terms 
of Italian law, yet the lex fori (namely, the law of England) 
was held to govern the transaction, and upon the indorsee 
of the bond bringing his action to recover the money here, 
the owners of the cargo successfully resisted his claim by 
showing that the master of the ship had not communicated 
with them before making the bond, though this would have 
been quite easy, and as such non-communication invalidated 
the bond by English law, the plaintiff was held not entitled 
to recover. 

It may be remarked that, with the greatest possible 
deference to the learned judge (the late Mr. Justice Willes), 
who pronounced judgment in the case of Lloyd v. Guibert, 
and who distinguished that case from the Hamburg— 
and would, therefore, it may be assumed, have also dis- 
tinguished it from the much later case of the Gaetano and 
Maria—it seems difficult to perceive any sufficient grounds 
for holding that a contract of affreightment should be governed 
by the law of the ship’s flag, and a contract of bottomry by 
the lex fort. The grounds of the distinction, according to 
Mr. Justice Willes, are that in the latter case the agency of 
the master ‘‘ was founded upon necessity alone, and it was 
incumbent upon the bondholder to establish such necessity by 
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evidence, and in order to do that he was bound to show a 
communication with the owner of the cargo, that being, as 
the Court held, reasonably practicable.” So that the lex fori 
was undoubtedly supreme upon the question which then 
arose, it being one of evidence and procedure. 

But surely as a man who ships a cargo on a foreign ship 
is bound by the law of the ship’s flag (Lloyd v. Guibert), if 
by that law the master has power to borrow on bottomry 
bonds, hypothecating ship, freight and cargo, without any 
precedent formalities, such formalities ought not to be 
imported into his contractual capacity, on the plea that the 
compliance or non-compliance with such formalities is 
‘evidence of necessity,” according to the lex fori. There is, 
at any rate, considerable hardship in requiring from 
foreigners, who have lent money in foreign ports upon 
bottomry bonds in accordance with the terms of the lex loci 
and of the ship’s flag, a knowledge of the requirements of 
the law of the country where happens to be the ship’s port of 
discharge, and where, in the event of non-payment, an action 
may have to be brought. However, whether the English 
decisions are relevant or not to the case which is the subject 
of this article, there can be little doubt that the present 
ease has been decided in accordance with the spirit of 
international law, as well as in conformity with the general 
principles of the law of contract of most civilised nations ; and 
though one may sympathise with the not unnatural desire of 
the appellants that the rights of the respondents should be 
governed by the provisions of the law of the country to which 
they belonged, and that they should not be more favourably 
treated than if their adversaries had been compatriots, yet it 
is evident that this was a consideration into which the Court 
was not called upon to enter, and that the integrity of legal 
principles is a matter of vastly greater importance. 


Matcotm M‘ILwralIrTH. 





SOLIDARITY WITHOUT FEDERATION. 
i, 


THE enormous extent of territory covered by the Colonial 

Empire of Britain; its great, increasing population ; 
its vast, undeveloped resources ; together with the enterprise 
and activity of its opening life, unite in producing, not only 
upon the mother country, but also upon the whole civilised 
world, an unparalleled impression of conscious power and 
coming greatness. So soon as Colonies have shown them- 


selves able and willing to assume the responsible duty of 
self-government, the mother country has presented the need- 
ful autonomy as complete as is consistent with allegiance to 
the British Crown. Under representative institutions after 
the model of the British Parliament, such Colonies increase 
yearly in influence, making no uncertain progress towards 
their ultimate destiny of first-rate national powers. The 
Colonial policy of Britain, by which, as occasion has offered 
during the last fifty years, responsible government has been 
granted to the Colonies, has been pursued by Conservative 
and Liberal Administrations alike in the open conviction, as 
the records of Parliament clearly show, that these .Colonies 
must eventually become separate nations. 

Now, if such has been, hitherto, the aim of British 
Colonial policy, does it not seem strange that signs should 
appear on the political horizon that this policy is, somehow, 
fraught with danger? Stranger still, that men of experience 
in State-craft, with open eyes, and without the least mis- 
giving, prepared the way of the Colonies to the goal of 
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independence! Why should fears now arise for the harmony 
of relations between Britain and her Colonies, when placed 
upon an equal footing with her? Their aspirations after 
political freedom surely do not interfere with love for their 


country of origin. 

But the movement for another and different policy craves 
earnest attention by its specious cry of Federation for Britain 
and her Colonies. How the agitation arose is far from clear, 
Nothing of the kind was mooted before 1867, when the 
Dominion of Canada was created. The self-governing 
Colonies had but recently communicated to the Colonial Office 
their satisfaction with their political position. Where, then, 
did the movement originate? In “eternal London”! With 
statesmen? No. Alarmed by the Franco-Prussian war of 
1870, and other European commotions, certain merchants 
interested in Colonial trade held a convention in Victoria 
Street, London, and from their deliberations it seems that 
the idea of Imperial Federation issued into life. The forma- 
tion of the Imperial Federation League followed. Then 
came the Colonial Conference of 1887 with, subsequently, 
meetings under the auspices of the League all over the 
United Kingdom, for the purpose of nourishing “an idea” 
which involves, as is said, no party division. Article after 
article—for and against—has appeared in the magazines. 
The Press has taken it up. But in so far as the feasibility of 
the project is concerned, the multiform treatment of the sub- 
ject has been, we think, of no constructive value. Yet, it is 
a question worthy of exhaustive consideration. 

For practical purposes India, as well as Crown Colonies 
and Protectorates, may be left out of view. India is not 
always to be a dependency. But until sui juris she 
cannot require Britain to denude her trust. The Crown 
Colonies are not autonomous. Neither the Crown Colonies 
nor India can participate in any scheme for Federal Union. 
Throughout the argument it will, therefore, be assumed that 
meantime only two great Colonial groups possess a /ocus 
standi. These are the Dominion of Canada and the Austra- 
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lasian group, in prospect of amalgamation into a Dominion. 
All other Colonies not in a similar position, would, with 
India, naturally fall under the control of the Supreme Fede- 
ral Executive of the new Government until admission to the 
federal franchise. 

Federation is the association for certain specified purposes 
of two or more States under one form of government. It is 
the development of the ancient fedus. The objects of 
association in early times were various. Uniformity of reli- 
gion among tribal communities of the same stock, or the 
regulation of the internal economy of cities under one régine, 
might be the purpose of combination, although latterly, and 
almost invariably, the chief purpose was common defence 
against common foes. In modern times, external dangers to 
neighbouring States have chiefly prompted such alliances, but 
on a larger scale than in classic history. These leagues have 
heen, in general, of temporary duration, dissolving with the 
disappearance of the causes which induced their formation.(q) 
Where the union of adjoining States has been, however, of a 
permanent character, the object has rather been their peace- 
ful consolidation under one system of government in the two 
aspects of their internal and external economy, albeit, in the 
inception of the federation, common defence may have been 
its immediate design. On the other hand, the principle of 
federation may be abused. “Le féderatif systeme” of 
Napoleon was but his euphemism for the most despotic mili- 
tarism over all the Sovereigns he vanquished, and upon whose 
thrones he placed his nominees as the representatives of his 
great “ idée.” 

Federating States, retaining their national independence, 
hy which they continue free to treat with foreign powers in 
reference to external relations with them, and at the same 
time are unrestricted in the management of their domestic 
affairs, enter into union simply for mutual aid and defence. 





(a) “Lectures on Jurisprudence.” John Austin. 3rd edition, i. 269. Murray, 
1869. 
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In the campaign against a common foe, one general is better 
than many of equal authority, Such a union is known in 
international law as a Confederation(a)—a Union or League 
of States. The American jurist and diplomatist, Wheaton, 
gives a lucid exposition of a Confederation when he states 
that it “does not essentially differ from an ordinary treaty of 
equal alliance, by which the independent sovereignty of each 
member is unimpaired.”(b) It is no more than “wn lien 
féderatif”(c) for defensive purposes. But where various 
States, while retaining their internal economy, become incor- 
porated in one supreme federal government for certain affairs 
of inter-state policy as for all matters of external policy, the 
union is obviously much more complete than that attained by 
simple Confederation. Such an association of States results 
in a single polity being alone entitled to international recogni- 
tion to the exclusion of the component States. It is the 
Federal Union proper, or Union State. The foreign relations 
of each member of this Union are absolutely surrendered to, 
and vested in, the State of the Supreme Federal Government. 

Thus, the retention or surrender of individual sovereignty 
by the States joing in federal union, determines the char- 
acter of the federation. With regard to the powers of the 
central executive, the preservation or loss has an important 
bearing on the citizens of the respective States. Under a 
Confederation in which full State rights are preserved, the 
citizen of any member of the Confederation is not amenable 
to the supreme authority. Before laws promulgated by the 
Confederation can affect him, they must receive the sanction 





(2) In his definition of a Confederation, Sir Robert Phillimore observes that 
individual states may unite to secure uniformity in their internal policy as well 
as for common defence. But to a simple Confederation this characteristic is not 
essential. The Germanic Confederation of 1815 partially controlled the domestic 
affairs of its members. No doubt this author had it in view in formulating his 
definition, which does not seem quite accurate. Vide his “International Law,” 
ii. 120, Benning & Co., 1854. 

(b) “Elements of International Law,” i. 57. Henry Wheaton. Boyd’s edi- 
tion. Stevens, 1880. 

(c) Treaty of Paris, 1814, art. 6. The phrase was used in reference to the 
Germanic Confederation contemplated by this section. 
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of his own State. He is not a subject of the Confederation. 
His State is the subject. With the Federal Union, it is 
otherwise. The individual States part with international 
existence. The subjects of each State become also the 
subjects of the Federal Union. Their citizenship is dual. 
All general laws passed by the supreme government have 
immediate effect on the citizens of every State in the Union, 
without the intervention of their respective governments. 
The distinction is vital. ‘In the first case ”—as it has been 
tersely put—‘‘the people of the State are all powerful; in 
the second, the people of the nation.” («) 

The Federal Union possesses the advantages over Con- 
federation of more thorough consolidation, greater unity, and 
better prospect of permanency. Both, however, require, of 
necessity, written compacts or constitutions, by which the 
relations of the federating parties are defined. The Federal 
Ideal as realised in the Federal Union is, according to the 
late Mr. Freeman, “the most finished and the most artificial 
production of political ingenuity.”()) Bunsen asserts that, 
“ All the chosen vessels of thought have been federal nations ; 
all the chosen vessels of act have been nations of a single 
polity ; in accordance with a law of universal history, which 
will find its full accomplishment only in the true Federal 
State.”(c) These writers seem supplementary of each other. 
But Mr. Freeman employed federalism in its political sense. 
Bunsen does not appear to have grasped this significance, 
seeing that all communities living as it were in family are 
regarded by him as federal nations. In this popular, but 
erroneous view, the Jewish theocracy was a federal State. 
So also since the union of her three kingdoms, Britain has 
been a federal Nation. The “true Federal State” of the 





(a) “English and American Federalism.” J. Russell Lowell. Fortnightly. 
Vol. xliii. p. 195, 1888. 

(b) ‘History of Federal Government,” p. 3. E. A. Freeman. Macmillan & 
Co., 1863. 

(c) “God in History,” i. 45. Baron Bunsen. Translated by Susanna Wink- 
worth. Longmans, Green & Co., 1868. 
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ecclesiastical chronicler is by no means the realisation of the 
‘Federal Ideal” of the political historian. The theologian’s 
ultimate conception of federalism is a Divine hegemony, 
Federal nations, in the scientific sense, have not been the 
exclusive channels of thought. The ancient oriental nations 
were mostly monarchical. Yet, it is their history, as “ vessels 
of thought,” which attracts the modern world. Rome, again, 
though a single power, was nevertheless illustrious as a 
“vessel of thought.” Bunsen himself says that “the 
development of legitimate order, combined with liberty in 
the shape of jurisprudence, is the most conspicuous achieve- 
ment of the religious sense among the Romans.”(a#) But it 
is instructive to observe the apparent meaning of federalism 
when used by the German thinker. The term is employed 
with equal ambiguity by the advocates of Imperial Federa- 
tion. Not so with Mr. Freeman. He takes as his guide the 
form of government, and not the number or character of the 
peoples under its rule. Imperial Federationists refer to 
historical examples as likely to be useful in devising a scheme. 
It is proper, therefore, to examine some outstanding instances 
of the Federal Idea in its respective forms of Confederation 
and Federal Union. 

In the history of Confederations, the Union of the North- 
ern Provinces of the Low Countries for the overthrow of the 
Spanish yoke is a remarkable example. ‘The Confederation 
was formed by the seven Northern Provinces, of which 
Holland and Zealand were chief, sending from their Provin- 
cial Assemblies delegates to the Central Assembly, or States- 
General. The States-General was composed of councillors ’ 
versed in affairs of state, and entrusted with high executive 
authority. The nominal membership seems to have been 
about one hundred.()) It met at The Hague usually every 








(a) “God in History,” i. 210. 

(>) “History of the United Netherlands,” iv. 564. John Lothrop Motley. 
Murray, 1867. The League existed from 1580 to 1609. Many matters connected 
with its constitutional interest are still obscure. The recent death of Mr. Free- 
man excludes the hope that more light would be thrown upon the subject by him 
in the history of the League which he promised many years ago. 
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week, under the presidency of each Province in rotation. 
The members forswore their Provincial allegiance in order to 
be true to the Commonwealth. The States-General was 
charged with making peace and war, concluding alliances, 
and taxing the Provinces for common defence. The chief 
ofticer was the Governor-General or Stadtholder. He had 
the command of the military, the appointment of the civil 
administration, and the prerogative of pardon. To him and 
his Court, as the international head of the United Provinces, 
foreign states sent their envoys. Holland, contributing more 
than one-half of the revenue, had most power, practically 
controlling, through the men of Amsterdam, the affairs of 
the Confederacy. Popular institutions were unknown in the 
Netherlands. Accordingly, from the Municipalities up to the 
States-General, all were close corporations. On the great 
question of their country’s deliverance, the States-General, 
however, and notwithstanding the absence of popular rights, 
did really represent the people, in whom they found loyal 
and noble support. So long as the chief townsmen safe- 
cuarded their interests, the manner of their election, or rather 
their self-election, was of no moment. Honourably did these 
townsmen look after the welfare of the Republic, and the 
citizens, left to the development of their material prosperity, 
supplied with unstinted hand the sinews of war. ‘The Dutch 
were pre-eminently, as a people, contented with any form of 
government, provided they were not oppressed, They chafed, 
not at the dominion of Spain, but at its intolerant rule. 
Rising against this, the Confederation made Spain acknow- 
ledge the independence of the Provinces. No documentary 
evidence of the constitution of this Confederation exists. 
The habits of the Dutch may explain the exceptional omission 
of a written league. The Provinces were closely united. 
For the most part negotiations were conducted, and that 
orally, through their Burgomasters. The States-General met 
“with open doors.”(a) But for the singleness of its policy, 





(a) “ History of the United Netherlands,” ii. 229. 
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this might have been dangerous. Without consulting the 
Provinces, who in turn took their instructions from the civie 
magistracies, the States-General hardly took an important 
step.(a) Nothing but the continuance of the war kept the 
Union intact. Kent truly observes that the Government of 
the Netherlands, when acting within its constitutional limits, 
was “more absolutely nerveless than any other government 
which ever existed.”(b) Induced by the same considerations 
as weighed with Kent, Mr. Motley declares that the Nether- 
lands, in preferring a Confederation to an Incorporate Federal 
State, made a mistake.(c) ‘To all intents and purposes, the 
States-General was no more than a Council of War. It had 
little or no effect upon inter-provincial relations. Federal 
Government, however, would never have been suitable to the 
Netherlands, a country less than half of the area of Scotland, 
even with its dense population at the time of the Union. 
Its subsequent history confirms this opinion. 

The Germanic Confederation, beyond question, is the 
best example of this looser form of political Union. After 
Napoleon’s defeat by the Allied Powers in 1814, and 
in the following year at the Congress of Vienna, the 
settlement of Europe, specially of Germany, so completely 
disturbed by his operations, military and political, was the 
chief concern of the Allies. Their conclave resulted in the 
Act for the Federal Constitution of Germany, under which 
the States and Free Cities of the ancient German Empire 
agreed to enter into a Confederacy for their mutual pro- 
tection. The description of this League is best given by a 
brief synopsis of the creating Act.(d) After reciting in the - 
preamble that the contracting parties are convinced of the 
advantages of a solid and durable union in securing the 





(a) “ History of the United Netherlands,” iii. 34. 

(b) “Commentaries on American Law,” i. 217. James Kent. 11th edition. 
Sampson, Low & Co., 1866. 

(c) “History of the United Netherlands,” iii. 34, ef seq. 

(d) Recueil de Traités par Georges Frédéric de Martens. Supplément 
Gottingen, 1818. Tom. xiii., No. 40. The French translation, p. 369, is the 
source of information in the text. 
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safety and independence of Germany as well as the balance 













































1e 
ic of Europe, the Act proceeds to lay down the conditions of 
it the Union under two divisions—general and particular dis- 
1e E positions or heads of agreement. 
SS ° 
of a By the general clauses, the Emperor of Austria(@) and 
8 4 the King of Prussia in respect of all their possessions which 
’ i 5 P / 
it . formerly belonged to the German Empire, the Kings of i 
18 4 Denmark, Netherlands, and Great Britain, as regards their f 
a . . . ih 
r- 4 respective possessions of Holstein, Luxemburg, and Hanover, i 
ul j with the Sovereign Princes and Free Cities of Germany, i 
e declared their establishment of a perpetual confederation i 
Be: K 2 ; aie i} 
d . under the name of the Germanic Confederation.()) The 
ul 4 preservation of the independence of the inviolability of the | 
e : several States and Cities and the maintenance of the internal i 
L, 4 and external security of Germany, were set out as its main 
. 4 objects. All the members, as such, were equal, and bound to | 
se . . _ { 
4 uphold the Union. Its affairs were entrusted to a Federal | 
e a Diet, in which, as an Ordinary Assembly, all members voted : 
T i by their plenipotentiaries—Austria, Prussia, and other im- | 
d 4 portant States voting singly, and the other members forming ; 
e | the remaining units—in the voting value of seventeen given i 
y 4 to the whole Diet. Austria presided and fixed the time and 
e 4 place of meeting. Propositions from any State might be 
e 4 discussed at the Ordinary Assembly. In the first instance 
H E by a plurality of votes with a casting vote to the President, | 
e — creo eave aeemeee es ae 
a 4 (a) The Emperor joined the Confederation in respect of Bohemia, Austria, ; 
1 q Tyrol, &c., but not for Hungary and other dominions out of Germany. | 
. a Similarly, the greater part of the Prussian dominions, in respect of which the i 
: F: King was a party, lay within the Old German Empire, but the Kingdom of 
2 e Prussia itself and the Polish Provinces were outwith its limits. 
“| q (6) The perpetual character of the Union could not be ensured by the politi- 
a 4 cal device of stereotyping it as such. “ Dans l’ordre des choses humaines,” as | 
Baron Brunow observed, “il n’est au pouvoir de personne de proscrire et de | 
d renier laction du temps.” Or, as Pope has it— 
4 “The laws of God as well as of the land 
' Abhor a perpetuity should stand.” 






The Confederation of the Original Thirteen States of America was not so 
marred, 
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the Ordinary Assembly determined the business for transac- 
tion by the General Assembly, into which it resolved itself, 
and prepared all resolutions for submission to it. The 
aggregate vote of the General Assembly was sixty-nine, 


distributed according to the extent of the possessions of the 
several members ; Austria, Prussia, and other four States by 
four votes each, absorbing twenty-four, some States having 
three or two votes, and the majority of the members, as 
lesser Powers, getting only a single vote, made up the total 
of sixty-nine. ‘The General Assembly was invested with the 
enactment of fundamental laws, alterations thereon, organic 


institutions, or other arrangements of common interest. On 
these, unanimity was necessary, but on other matters a 
majority of two-thirds was sufficient. Most important of all, 
the members of the Confederation agreed to defend, not only 
ul Germany, but any part thereof from attack, and mutually 
guaranteed to each other all their possessions within the 
Union.(«) The States reserved right to make alliances so 
long as consistent with the safety of the Confederation or its 
members ; but, on a declaration of war by the Confederation, 
all power of negotiation by any individual member was 
thereupon taken away. Further, the members bound them- 
selves not to make war upon each other, and instead of 
prosecuting differences by force of arms, they undertook to 
submit them to the Diet, and, failing its friendly mediation, 
to an Austregal Judgment, in order that the disputant States 
might be bound by a legal, executive sentence without 
further appeal. 

Of the particular conditions, more honoured in breach 
than in observance, the most important provided for Con- 
stitutional Assemblies in every State, the liberty of the 


(a) The Confederation could not control the relations of its members in 
reference to their possessions oufwith its bounds. The rights of members with 
such possessions were specially saved. The converse case was mooted. Owing to 
the disaffection of the people in Germany towards their rulers, Lord Palmerston 
was urged, through Hanover, to control the Confederation, and thus to force the 
concession of popular rights. But he wisely declined to interfere. 
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Press, copyright to authors for their works throughout the 
Confederacy, and for the regulation of commercial intercourse 
between the several members of the Union. 

In the administration of this Federal Act, many points of 
disagreement arose, and within five years another Act was 
necessary. ‘The Schluss Act,(@) as it is known, was titled 
the “Final Act of the Ministerial Conferences at Vienna for 
completing and consolidating the organisation of the Germanic 
Confederation.” With this purpose in view, it interpreted 
the Primary Act at great length, and provided elaborate 
machinery for its efficient operation. ‘To some extent the 
fundamental Jaws were altered, and the sovereignty of each 
member placed under certain restraints; but, according to 
Wheaton, the theoretical character of the Confederation, as 
an equal League of independent States, was not affected. ()) 
The definition of the League was made somewhat more 
precise, being described as a body of States—(1) in their 
internal relations, independent between themselves, but 
bound by laws and obligations freely and mutually stipulated ; 
and (2) in their external relations as a collective power, 
established on the basis of political personality ; and so, a 
League, indissoluble from the principle of its constitution, 
depriving each State by implication of the right or power of 
withdrawal ;(¢c) and in its collective aspect, having the right 
of declaring war, making peace, contracting alliances, and 
negotiating all kinds of treaties. Defence was reiterated as 
the sole object of war, in accordance with the spirit of the 
second article of the Original Act. The first Lord Lytton, 
as Wheaton points out, in 1832 characterised the Schluss 
Act as “a heterogeneous composition,” of which the purpose 


was “to annul by interpretation the spirit, whilst it kept 


(a) “ Recueil des Traités.” Ante, tom. xvi., No. 54, p. 467. 

(b) “History of the Law of Nations,” p. 454. Henry Wheaton. Gould, 
Banks & Co., 1845. 

(c) The insertion of the non-secessional clause was injudicious. No federal 
constitution, in the opinion of Mr. Freeman, should allude in gremio to the con- 
tingency of secession. In fact, this particular clause was not enforced when the 


occasion for its application arose. 
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within the letter, of the Act of 1815.” The history of the 
Confederation justified this severe criticism. 

The Confederation was entitled to international recogni- 
tion. But the States did not thereby lose their individual 
right to recognition except in case of war, and then only 
with the enemy. It thus meets the views of international 
lawyers as to the requirements of such a league better than 
in the case of the Union of the United Provinces. But, not- 
withstanding the pains taken in its constitution, the Ger- 
manic Confederation was not destined to be lasting. The 
agencies of its disruption came, not from without, but from 
within. ‘To secure the internal peace of Germany, the Con- 
federation was inadequate. Austria, its chief promoter, was 
the first to violate its constitution by endeavouring to under- 
mine Prussia. Finally, by Austria’s declaration of war 
against Prussia, the Confederation, which had no personal 
head, was dissolved in 1866. Austria was worsted in the 
struggle with her rival, but probably effected her object of 
freeing herself from the League. From 1866 to 1871, the 
German States, excluding Austria, formed themselves into 
the North German Confederation. But the Franco-Prussian 
War demonstrated to the Germans the necessity of a more 
permanent form of union. So they created the German 


Empire, with a personal chief, and that on the basis of a real 


federal compact. 

Both examples illustrate the defect of Confederacies. 
The resolutions of the Supreme Government have no force 
upon the citizens of the State-Members, save through their 
own Sovereigns. The citizens are thus apt to be ignored, 
and to this tendency must be greatly attributed the inevit- 
able dissension which has proved so “ pernicious or destruc- 
tive” to all confederations.(@) Neither unity nor common 
nationality is attainable by such a form of government. The 








(a) “Commentaries on American Law,” i. 214. Kent attributes the collapse 
of the thirteen original States of his own country, formed into a Confederation in 
1781, to the same cause, which, he holds, is an “ incurable” blemish. 
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union can only be weak and ephemeral. The inequality of 
contiguous States induces the formation of the League. 
Large States combine with small States to secure their sup- 
port, while small States attach themselves to large States for 
their own protection. The disorganising element of their 
union is frequently the oppressive vassalage assumed by the 
ereater States over the lesser, or in the rivalry of the larger 
States for the control of the Union, Only so long as the 
common foe is in full view are the disruptive forces of the 
union in suspense. 

The Constitution of the United States of America is 
vaunted as the perfection of federal government. This 
Union has grown up under the original Constitution of 1787 
with few amendments. 

The triple functions of the Supreme Government of the 
United States—the recipient of international recognition— 
are vested as follows :—The Legislature, in Congress, consist- 
ing of the Senate and the House of Representatives ; the 
Executive, in the President ; and the Judicial, in the Supreme 
Federal Court. 

The States of the Union retain their own Governments, 
with the Executive in their respective Governors. So strong 
was the national feeling of the States, that in 1789 an amend- 
ment of the Constitution was carried, expressly bearing that 
— The powers, not delegated to the United States by Con- 
gress nor prohibited by it to the States, are reserved to the 
States respectively or to the people.”(@) The natural result 
of this reservation isa legislative conflict between the Federal 
Government and the Governments of the separate States. 
Fortunately, by the Constitution, the Supreme Government 
was invested with legislative control over the mint, post- 
office, inventions, copyright, bankruptcy, &c., throughout the 
whole of the Union. But the omission of equally important 
subjects of legislation, such as the marriage laws, las caused 


(a) Art. X. of Amendments ratified, 1789-1791. 
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deplorable diversity in the laws of the several States, without 
any machinery in the Constitution adequate to secure uni- 
formity. On principle, however, the States were entitled to 
their reservation. They entered the Union on an equal foot- 
ing, and gave up specifically such of their rights as were 
necessary to create the Constitution. The existing deadlock 
arises from the fact that the States will neither agree among 
themselves upon similar legislation, nor, with that view, cede 
the necessary powers to the Federal Government. This 
unequal distribution of the law-making function is thus 
a great defect in the Constitution of the Union. The 
absence of any body charged with the enactment of neces- 
sary laws, either in the Supreme or Inferior Governments, is 
another serious blemish. 

The President is the repositary of the Supreme Executive 
Power, and although the legislative anomalies are sufticiently 
remarkable, the administrative powers of the Chief Magis- 
trate are even more astonishing. During the period of 
ottice, he is an autocrat of autocrats. He commands the 
army and navy. He negotiates treaties, subject, how- 
ever, to their ratification by two-thirds of the Senate. 
He is vested with the most extensive patronage. He 
nominates his own Ministers, who sit in neither Assembly 
of the Legislature, and are beyond its control. Over the 
President, again, the Supreme Federal Court has no juris- 
diction. ‘’o Congress he is not amenable. Yet over Con- 
gressional Acts he possesses a veto, capable, no doubt, of 
being neutralised by a majority of two-thirds voting in 
Congress. 

The unique feature of the Constitution lies in the seat of 
its judicial functions. These do not reside in the President 
as representing the people, and by him delegated to a judi- 
ciary. The Supreme Federal Court is created by the Con- 
stitution, and it is invested with the judicial authority to such 
an extent that it is above the Constitution. It is charged, 
inter alia, with all cases in law and in equity arising under 
it, the laws of the United States, treaties made under its 
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authority, and questions with ambassadors.(a@) In virtue of 
these powers, the Court may, as it has often done, make dead 
letters of the Acts of Congress by declaring them outwith 
the Constitution. Such a disposition of the judicial fune- 
tions of government is foreign to the principle of State auto- 
nomy. Yet Americans consider the Supreme Federal Court 
as the bulwark of their Constitution. 

With reference to the composition of the Senate, Imperial 
Federationists found upon the fact that each State, despite 
real inequality, is yet recognised as equal in the Senate. 
Each State returns two Senators. But while such representa- 
tion in the American Senate may be convenient, it forms no 
guide for any other congeries of States. The Lower House 
proceeds on a different principle by apportioning the number 
of members for each State according to its population. Impe- 
rial Federationists, by the way, appreciate the difficulty in 
the way of a general adoption of this principle. 

Congress has charge of the fiscal relations of the Union, 
defences, commerce with foreign nations and between the 
States, and the right to declare war. 

Such is the Constitution of the United States. On paper, 
it seems complex. In practice, complexity is its outstand- 
ing feature. The science of government is unknown in the 
American Commonwealth, and, accordingly, government as 
an art is not in the possession of the people. Friction is the 
sure result of so much overlapping machinery. Nay, more, 
it entails the death of true political life. And, as the result 
of this death, professional politicians emerge as worms, who 
insidiously destroy the Constitution, Opposing factions— 
one for centralisation without independent State govern- 
ments, and the other for the complete nationality of each 
State with no Supreme Authority—divide the Union, pre- 
venting harmony in her internal administration, while dis- 
tracting foreign powers by the want of continuity in her 
external relations. The exigencies of Presidential warfare, 





(a) Art. III. of the Constitution, sec. 2. 
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in which the Union seems constantly engaged, inevitably 
produce unrest and distraction. To many Americans, the 
drawbacks of Federal Government are patent. “No one,” 
wrote the late Mr. Russell Lowell, in describing, with a touch 
of sarcasm, the legislative machinery of his own country, “is 
responsible for anything. The House of Representatives is 
not responsible without the Senate ; the Senate is not respon- 
sible without the President; and he is powerless [in the 
Legislative Chambers] to do anything.” (a) 

But will the United States be permanent? Has it seen 
no vicissitude ? Has the War of the North against the South 
received final solution? Does the slave controversy threaten 
to become a race feud? Jurists are at one in deprecation of 
the Negro enfranchisement. But the step cannot be retraced 
without imminent danger to the Union. Again, not only 
ure North and South far from being reconciled, but between 
East and West selfish interests are inciting an increasing 
antipathy. 

Imperial Federationists cannot rely upon the Federal 
Union, as exemplified in the United States, as a satisfactory 
form of government. The Union of the United States is 
still on its trial. From the nature of her case, it is certain 
that either the Federal Government must become all-power- 
ful, or that the several States regain their absolute sover- 
eignty. Either unification or disintegration must be the 
outcome of the struggle. Centralisation seems more pro- 
bable. In either event, the result will be the end of the 
Federal Union. The centennial endurance of the Union 
proves but little. It is not in the infancy of a country . 
but in its maturity that Federal Government is apt to 
become a snare. 

The next instance of Federal Union to which, by way of 





(a) “English and American Federalism,” p. 193. Mr, Lowell’s estimate of 
federal relations as seen in operation in America is an apt illustration of Car- 
lyle’s witticism, in the perfection with which it might be said that “ they cancel 
d ? 5 d 
one another and produce zero.” 
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illustration reference may be made, is that of the German 
Empire. («) 

By the Constitution of the Empire all the States of 
Germany ‘“‘form an eternal(b) (?) union for the protection of 
the realm and the care of the welfare of the German people.” 
Internationally, the Emperor represents the Empire.(c) He 
declares defensive war, and enters into treaty relations. In 
these respects his power is greater than that of the President 
of the United States, who is dependent to some extent at 
least upon Congress. 

The Legislature of Germany resides in the Emperor and 
in the two Houses of Assembly, known as—(1) The Upper 
House, Federal Council or Bundesrath, and (2) The Lower 
House, Federal Diet or Reichstag. The component States 
are not recognised as equal in power in either Chamber. 
Prussia predominates with seventeen representatives out of 
sixty-two in the Upper House, and with 236 deputies out 
of 397 in the Lower House. Prussia is thus the force in the 
Union. All Imperial Laws must first be passed by the 
Council before submission to the Diet, which by absolute 
majority has the final decision. Each German State has its 
own local Parliament, with generally two Chambers. The 
Executive and Judicial powers proceed from the Emperor, 
but they are respectively delegated by him to his Chancellor 
and Judges. 

The German Empire is not on a par with the United 
States. True, the two aspects of Federal Union are seen in 
operation in the case of Germany. But in Germany the 
centripetal tendency dominates the centrifugal. To this is 
mainly due the success of the German Empire. At the same 
time it is losing in substance the characteristic features 

(a) Switzerland has lately reverted to the form of Federal Union, but it has 
had so many changes, and it is such a comparatively small country that little 
practical good can be got from an examination of its government. 

(b) Kant commented upon the suspicious nature of this qualification. 

(c) Certain of the German States were allowed to retain their Courts, but in 
their international bearing ; their position is rather ceremonial than effectively 
diplomatic. 
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of Federal Government, and is becoming, for all practical 
purposes, a Perfect State. It has as much title to be 
regarded as such a State as the United Kingdom of Great 
Britain and Ireland. The possession of local self-government 
by the German States does not prevent the inclusion of the 
Empire among the rank of Incorporate States. In this is an 
augury for the permanent unity of the Fatherland. 

Now, having considered these various instances of the 
two forms of Federal Government, one prominent feature 
noticeable is the geographical situation of the federating 
States. In every case the members uniting were primarily 
and naturally contiguous to each other. Federation has not 
occurred between isolated communities. But more significant 
still is the absence of the colonial element. It may be none 
of the parties to historical leagues possessed colonies of any 
magnitude. None, with the exception of Greece, had or has 
distinct dependencies so highly developed in self-government 
as the British colonies. The concession, however, does not 
impair the argument deduced from the absence of federation 
among scattered politics, whether separate political entities 
or politically connected with each other by colonial relations. 
Germany, no doubt, is now developing a colonial policy, but 
in the solution of the matter it is no guide for us. Her 
subject territories are rather trade centres than emigrant 
settlements. The colonial possessions of France are in a 
similar situation. Neither Germany nor France can well 
hope to stock her colonial fields with her own population. 
Climatic influences are against both. But before adjudicat- 
ing with satisfaction on this phase of the question, the . 
colonial policy of ancient Greece requires, perhaps, closer 
attention; and so by way of contrast does the attitude of 
Rome to her colonies demand some notice. The colonies of 
the Grecian cities and those of Rome were extensive and 
prosperous, and relatively to the then known area of the 
world, Greece and Rome stood to the old world as Britain 
does to the new, as great colonising powers. 


G. W. Witton. 





























ENGLISH LAW REFORM. 


HE agitation which has for the last three years been 
raging, both in the columns of the press, and in 
influential legal circles, for the radical reform of the English 
legal system, has at length been crowned with a very sub- 
stantial measure of success. The Council of Legal Education 
have displaced the meagre staff of Professors who have 
hitherto laboured (with untiring industry and great ability), 
to crush a complete course of instruction in the principles 
and practice of English law into the narrow compass of a few 
score of lectures. They have appointed readers and assistant 
readers to superintend the legal education of students of the 
Inns of Court in fact as well as in name. Moreover, the 
English judges themselves have awakened to the conscious- 
ness that the system of law which they administer, is capable, 
and stands in need of improvement, and have embodied in 
an interesting report to the Home Secretary, and a series of 
draft resolutions—of which some may be brought into force 
as Rules of Court, while others will require to be clothed with 
the sanction of legislative authority—a comprehensive scheme 
of legal reform. A summary of the recommendations of the 
Council of Judges may not at the present moment be 
inopportune. 

I. The English Circuit system is to be reorganised.— 
At present, civil causes are tried at fifty-six circuit towns 
twice a-year. At forty out of the fifty-six, the average 
number of causes is so small that the sending of a judge, or 
the keeping of a judge there to try them, is in the language 
of the Council, “a waste of judicial time, which is injurious 
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to the due administration of the law.” The judges, therefore, 
propose that the actions now tried at these forty smaller, 
shall be transferred to the sixteen larger towns, the principle 
of allocation being convenience of access. It is hoped that 
this scheme—the essence of which is the grouping of country 
civil causes on a few leading centres—will secure the con- 
stant presence in London of eight judges for Queen’s Bench 
business, and will at the same time provide for a sufficient 
attendance of judges in the country to satisfy all reasonable 
local requirements. According to the scheme of the Council, 
there will be a criminal assize in every county three times a- 
year (except in Liverpool and Manchester where four such 
assizes will be held annually), and a civil assize twice a-year 
in each of the forty centres—except at Leeds, where three 
and at Liverpool and Manchester, where four civil assizes 
will be held annually. It is recommended that the judge 
who is trying civil causes at any centre, should not leave till 
his list is exhausted, and that provision should be made for 
notice being given to each place from which a cause comes, 
of the day on which it will be heard. It is unnecessary to 
give a more detailed description of the contemplated recon- 
struction of the circuit system. The advantages of the new 
scheme are obvious and commanding, and the only serious 
objection that can be taken to it is the inconvenience that it 
will cause to the lesser circuit towns which are to be divested 
of their ancient right to itinerary justice. 

Il. A number of important reforms are to be itro- 
duced into legal practice and procedure.—I shall touch 
upon some of these very lightly, (a.) Order xiv. of the 
Rules of the Supreme Court, 1883, which, originally 
framed with a view to prevent protracted litigation in 
practically undefended cases, has created more evils than it 
has destroyed, is to be amended. A_ plaintiff, proceeding 
under it without good reason, may be directed to pay the 
costs of his application at once. The master or judge on 


giving a party conditional or unconditional leave to defend 
an action, may direct the trial to take place forthwith. If 
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unconditional leave to defend is given, there will be no 
appeal. If no judgment is allowed under Order xiv., the 
plaintiff will be compelled, and not as at present simply 
permitted, to proceed by a Summons for Directions. On 
the hearing of this summons, the master will determine 
whether there should be pleadings or not in the case; whether 
there should be any, and if so, what particulars; where, 
and in what form, the case should be tried ; what admissions 
ought to be made, what interrogatories, if any, should be 
administered ; what affidavit, if any, of documents should 
be allowed; what inspection, if any, should be granted ; 
whether a commission to examine witnesses should be per- 
mitted, and in what form and to what extent, and whether 
less strict evidence as to certain facts should be allowed. 
(b.) “The Council propose to restore the method of dealing 
with interrogatories which was formerly followed by the 
judge in Chambers. When leave was asked to administer 
interrogatories they were in old times put before the 
judge, and the nature of the dispute was stated to him. 
He saw at once which of the proposed interrogatories were 
fair and reasonable, and whether any were too involved and 
captious. He disallowed all unnecessary questions, and 
allowed the rest, if any.” (c.) The inspection of books and 
correspondence is to be limited in practice “unless where 
some specific fraudulent concealment is suggested upon 
reasonable grounds.” The judicial supervision thus to be 
established over the various steps in an action, and particu- 
larly over interlocutory applications, involves an interven- 
tion by the judge between the parties which is somewhat 
alien to the litigious character of English law; but the 
system of “settling the issues,” and of granting diligence to 
recover writs, which works satisfactorily in Scotland, and 
other analogies justify the hope of the judges that their 
recommendations in this matter will prove effective. The 
parasitic, one might almost say the cancerous growth of 
interlocutory applications in England would have warranted 
the trial of a far more radical experiment. 
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III. With respect to trials in London, the Council 
recommend that there should be two lists in which causes 
may be entered, one called the “Mercantile” and the 
other the “General List of Causes.” ‘The parties to a 
mercantile cause will be enabled, if they think fit, to enter 
it in the Mercantile List; but no other than a mercantile 
cause may be entered in that list. The associate of the 
Queen’s Bench Division will determine whether a cause is 
mercantile or not. The Mercantile List will be tried by two 
judges of the Queen’s Bench Division, selected not by rota 
but by the members of that Division at their first meeting 
in the legal year. This proposal embodies the concession 
which the judges are prepared to recommend to the popular 
demand for a Commercial Court. It is an eminently reason- 
able one, and ought to solve the problem at issue. A 
Commercial Court, presided over by a judge who was per- 
manently withdrawn from all other judicial work, would 
almost certainly sink into a narrow inflexible groove of its 
own, and would fail to do its work with the highest 
efficiency. (a) 

On the other hand, a strong Commercial Court cannot 
well be constituted unless the judges composing it both 
possess a natural aptitude for, and a practical acquaintance 
with, mercantile business, and enjoy some degree of fixity in 
their tenure of office. The plan proposed seems to satisfy 
both conditions, The Commercial Judges will still be active 
members of the Queen’s Bench Division. The Queen’s Bench 
Division will naturally select for the trial of Mercantile 
Causes those judges who are best fitted for the task; and 
the fact that the mercantile judges are to hold office for 
a year, and are eligible for annual re-election, will give to 
the Commercial Court all the permanency that it needs. 

IV. The Establishment (of course by Act of Parliament) 





(a) In this connection reference may be made to the movement for a change 
in the jury system, to which attention has been called by Mr. Erle’s recent 
pamphlet.—Eb. Juridical Review. 
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of a Court of Criminal Appeal ts recommended.—The 
contemplated constitution and functions of this tribunal are 
thus defined by the Judges : 

“Resolution 89. A permanent Court of Criminal Appeal 
shall be formed of seven members, of whom five shall be a | 
quorum. 90. Such Court shall consist of the Lord Chief- 
Justice of England for the time being, and six other Judges 
of the Queen’s Bench Division, to be selected by the Judges 
of that Division, 91. The jurisdiction of the Court of 
Crown Cases Reserved shall be transferred to the said Court. 
92. Such Court of Appeal shall have power to revise the 
sentence of any person convicted of any criminal offence 
(except murder) by any Recorder, or by Magistrates at 
Quarter Sessions, or by any Judge of the Supreme Court, 
on the application of the person convicted or of the Attorney- 
General, and to increase or diminish the sentence, provided 
(96) that a sentence shall not be increased unless, and until 
un opportunity has been given for the prisoner to be heard, 
by himself or counsel. 99. Where a complaint is made at 
any time to the Home Secretary with regard to any conviction 
or sentence, the Court at his request may consider such 
complaint and such further evidence as he may desire to be 
laid before them, and also such documents as the Court shall 
require or permit to he given, and shall have power to quash 
the conviction or diminish the sentence respectively. 
100. The Court shall not in any case have power to direct a 
new trial.” 

Minute criticism of these embryo proposals would be out 
of place. It is obvious, however, that the establishment of 
such a Court of Review as the judges recommend would 
(a) secure greater uniformity in criminal sentences (if that, 
indeed, is a desirable end—a point on which some doubt may 
reasonably be entertained); and (b), divide the unpleasant 
responsibility of commuting or confirming convictions, which 
at present rests upon the Home Secretary alone. But the 
exclusion of murder from the jurisdiction of the Court of 
Criminal Appeal seems to require reconsideration, and the 
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hope may be expressed that not only the result of the 
deliberation of the Court (when exercising its consultative 
functions) but the reasoning by which that result was arrived 
at, will be disclosed to the public. In this way—to borrow 
an instance from the recent history of Scots Criminal Law— 
such episodes as occurred after the conviction of the Arran 
murderer, when the capital sentence passed upon the prisoner 
was commuted by the Secretary for Scotland on the report of 
three eminent experts sworn to secrecy, will be avoided, and 
when effect is given to belated pleas of insanity, the public 
will at least know the reason why. 

The Report of the Judges neither is, nor professes to be, 
conclusive. The resolutions which accompany it will not 
receive legislative or judicial sanction for some time; and 
possibly before the hour of their formal promulgation arrives, 
other reforms, not less needful,—the abolition of Divisional 
Courts, the creation of an efficient system of public prosecu- 
tion, and the expansion of the jurisdiction of the County 
Courts after the model of the Sheriff Courts in Scotland— 
may have been brought within the range of practical 
legislation. 

A. Woop Renton. 





BAIL. 


YINCE the commencement of the Criminal Procedure 
(Scotland) Act, 1887, superseding (except in the case of 
treason) the provisions of the Act of 1701, c. 6, the continued 
incarceration without a trial of a prisoner beyond 110 days 
from his commitment is illegal; but the Act excepts certain 
cases, in which the cause of further delay in completing a trial 
does not lie with the prosecutor.(a) The Court will not inter- 
fere, merely on the Crown’s motion, to prevent a prisoner’s 
release. The grounds for such a motion must clearly fall 
within the statutory exceptions.(b) The prisoner on his 
release is “declared for ever free of all question or process ” 
with reference to the charge on which he was committed. 
That these provisions safeguard personal liberty there can be 
no question. Something more, however, is required. Small 
comfort it would be to the innocent—finding himself detained 
on a groundless charge—to know that four months hence 
he would be once more free. This further safeguard is 
to be found in the law of bail. Our law in declaring 
that neither slavery nor serfdom can ever exist within the 
realm, has given an earnest of the sanctity of that declaration 
by its anxious enactments regarding bail—‘‘that humane 
provision,” says Baron Hume, “ of our law, by which a person 
lawfully committed to jail may obtain his release for a time, 
on finding surety to answer to the charge that has been 

entered against him.” 
In relation to bail two main questions arise—(1) the right 





(a) § 43. (b) Dundee Liberations, January, 1892. 
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to demand bail, (2) the standard or amount of bail. Both 
the English and the Scottish Parliaments protested at 
the Revolution against the evil of excessive bail; and 
the law has always distinguished between bailable and 
unbailable offences. The obscurity of the old Common 
Law on this subject was removed by what Baron Hume 
calls (ii, 3, 2,) “a new, a clear, and more provident 
order,” under the Act of 1701. That statute fixed the 
maximum of bail, according to the rank of the prisoner, and 
it practically declared all non-capital offences to be bailable, 
while capital offences were (except in rare cases of interven- 
tion by the High Court) non-bailable. Looking to the bar- 
barous condition of the Criminal Law, however, this rule did 
not extend very far, because, as Hume observes “if the 
crime is clearly capital, and may be prosecuted to that extent, 
it is no conclusive argument for admitting to bail that the 
rigour of the law has not lately, or ordinarily, been applied 
to such offences.” Even after the capital nature of furtum 
grave had become an antiquity of the law, this doctrine still 
dominated the procedure in bail. The cases of Wormald, 
3 Coup. 191, and the Directors of City of Glasgow Bank, 
4 Coup. 135, show how the technical distinctions of theft and 
breach of trust tended to obscure the real equities of the 
question of bail. The case of Anderson, 4 Coup. 310, also 
illustrated the difficulties of the High Court interfering with 
the discretion as regards bail exercised by the committing 
Magistrate. As regards England, the subject was dealt with 
by the Act 11 & 12 Vict. ce. 42, which went a long way 
towards establishing the discretionary power of the com- - 
mitting Magistrate as regards the gravity of bail and the 
amount of bail. At the present time, in England, the follow- 
ing are the charges for which the allowance of bail, as well as 
the amount, is left to the judge’s discretion :—“ felony ; 
assault, with intent to commit felony ; false pretences ; reset ; 
perjury ; subornation of perjury ; concealment of birth ; in- 
decent exposure ; riot ; assault in connection with conspiracy 
to raise wages ; assaults upon, or obstruction of, the police. 
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The same line of progress was followed in sections 467 to 472 
of the Report of the Royal Commission on the Criminal Code 
for England. In Scotland, the whole question is now regu- 
lated by the Bail (Scotland) Act, 1888, 51 & 52 Vict. c. 26, 
which the country owes to the same practical hand as 
devised the larger measure, dealing with criminal procedure, 
which was passed in the immediately previous session of 
Parliament. The Bail Act repeals the Act of 1701, so far as 
it relates to bail, and establishes the general proposition that 
all crimes are bailable, and that the amount of bail is in the 
discretion of the Magistrate. 

All criminal charges and warrants may be divided into 
two classes—Serious (7.e., in which the prisoner's declaration 
is taken); and Summary, where the offence is light and the 
punishment limited. Under these divisions a brief, and yet 
practically exhaustive survey of the present law of bail may 
be arrived at. 

Serious.—Where a person is apprehended on such a charge 
as is usually tried by jury—and whether he be apprehended 
by the county or burgh police—he is, as speedily as possible, 
taken before the sheriff for declaration. Of course, if his 
apprehension be within a police burgh, he undergoes the 
formality of “passing the bar” of the Police Court; but in 
neither case—unless a Sunday, or some other dies non 
fall between—will the prisoner’s detention, prior to declara- 
tion, exceed fourteen hours. Having emitted a declaration 
he, through his agent, can apply by petition for bail.(q) 
{f the petition be refused, it can be presented of new, so soon 
as the prisoner is committed, till liberated in due course 
of law,(b) and such commitment must take place not later 
than eight days after his apprehension. If this later applica- 
tion be unsuccessful, an appeal can be taken to the High 
Court, which may or may not order intimation to the Lord 
Advocate. On the other hand, if the application be successful, 
the Public Prosecutor may appeal; and either party may 











(a) Procedure Act, § 18. (b) Bail Act, 1888, § 3. 
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appeal if dissatisfied with the amount of bail fixed by the 
Magistrate (section 5). The Sheriff is directed—on receiving 
an application for bail—to find the bail “at such amount 
as he may consider sufficient to insure the appearance of 
such person (the accused) to answer at all diets” (¢.¢., within 
six months) “ to which he may be cited on the charge.” By 
the Act charges of—(1) Murder, and (2) Treason, are declared 
uon-bailable. It has now been decided in the case of 
Wilson & M‘Guire, 16 Rett. Just. Ca. 89, that in a case of 
rape bail should only be allowed in very exceptional circum- 
stances, and not at all where the Lord Advocate objects ; and 
in the case of Scott, 18 Rett. Just. Ca. 15, on grounds which 
would probably apply to most cases of confession, that a 
prisoner who admitted forgery was not entitled to bail. The 
crime of forgery is, however, under a special statute, 5 & 6 
Will. IV. 73. If the prisoner plead guilty at a first diet, 
then under section 34 of the Procedure Act the consent of 
the Lord Advocate to bail is necessary. Of course bail cannot 
be accepted where the accused is an outlaw unreponed. All 
other crimes and offences at common law as well as all crimes 
and offences under “ any existing or future Acts of Parlia- 
ment,” are now by section 9 of the Bail Act declared 
bailable. In such bail-applications the following points may 
well be kept in view. (1) We have now a statutory definition 
of the term “Crime,” which is declared to include “high 
crime and offence, felony, crime and offence, offence and mis- 
demeanour, and shall include attempt” (sec. 1 of Procedure 
Act). (2) The gravity of the offence, the weight of the 
crown evidence, and the severity of the consequent punish-: 
ment should all be considered. (3) In this view there is high 
authority directing the sheriff not to commit an accused for 
trial without ‘‘a full and deliberate consideration of the 
prisoner’s declaration and the precognitions of any witnesses 
examined for the prosecution.(a) (4) If the prisoner be in 
ill-health it is an element in favour of granting his release on 





(a) Lord Justice-General Inglis in Potter, 1878, 6 Rett. (Just. Ca.) 7. 
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bail.(a) (5) His position in life should also be brought before 
the Court as giving an indication of what sum he can find(.b) 
(6) It is usually a reason for modifying the bail that 
the prisoner is a married householder, and “law abiding.” 
(7) Bail should be more readily granted to one who produces 
evidence that he is under a citation to appear before Parlia- 
ment or a committee thereof. 

It may be noted that section 8 of the Bail Act expressly 
reserves the right of the Lord Advocate or the High Court 
to admit to bail any person charged with any crime or offence. 
This applies to cases, such as murder, where bail was not 
specially excluded by statute, and in which, as Hume explains, 
the High Court always had a dispensing power, where neces- 
sary for the ends of justice. That discretion was appealed to, 
before the Bail Act, in the case of the City of Glasgow Bank 
Directors already referred to. There, the Lord Justice-Clerk 
Inglis stated that it would be inconsistent with the whole 
previous practice of the High Court, and in the highest 
degree inexpedient, to interfere with the discretion of the 
Lord Advocate in refusing bail, unless it were alleged that 
he had so refused, not for the purpose of securing the ends 
of justice, but for some other and therefore illegitimate purpose. 
These observations are made with reference to the Court's 
interference before 1888 in what was strictly a non-bailable 
offence—viz., serious theft. They must not be read as 
applying to the exercise by the Court of its new statutory 
jurisdiction in the case of offences which are now bailable. 

Summary Offences.—In the case of minor delicts and 
offences full power and an absolute discretion are conferred 
by the General Police (Scotland) Acts 1857 and 1862 
on constables to accept bail or deposit that a person 
apprehended shall reappear for trial. If bail be refused 
the prisoner must on the “first lawful day” thereafter be 
brought up before the sheriff or a magistrate as the case may 





(a) Symmons, August, 1810 (Hume, uli supra 
(b) Goodfellow, Glasgow, April 8, 1890. 
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be. Should he plead “not guilty,” then the Summary 
Procedure Acts apply, and the interlocutor adjourning the 
cause must, in terms of the Summary Procedure Act, 
1864, bear the amount of caution, and upon his finding 
this the accused is forthwith released pending his trial, 
Sometimes we hear of a police magistrate “ remanding” 
an accused for a few days without bail. The term is 
English, and this procedure is unwarrantable. 

Just a word in conclusion may be said about bail in the 
case of 

Special Warrants.—For instance, where a person is com- 
mitted for alleged perjury in the course of judicial proceed- 
ings, bail is admissible. Again, if commitments were to take 
place by order of the Privy Council in the event of invasion 
or insurrection, liberation on bail is also competent. Again 
when a criminal trial is postponed the panel is entitled to be 
ve-liberated on bail when the ends of justice demand such 
liberation(a). If the trial be adjourned, the accused cannot 
as a matter of right demand release on bail.(b) And where 
a crime is committed in England or a Colony, or some 
foreign country, by a resident Englishman, colonist, or 
foreigner respectively, and the offender has fled from his 
country and is apprehended in Scotland, he must be conveyed 
to the Court of the locus delictt unbailed(c) and the High 
Court of Justiciary will not stay execution of the warrant 
provided it be duly indorsed and ex facie regular. (d) 


J. C. MAcDoNALD. 


(a) Thomson, July 15, 1871, 43 Jurist, 561. 

(b) Burnett, p. 339. 

(c) Fugitive Offenders Act and Extradition Acts and Treaties. 
(d) Machattie, May, 1892. 











LORD BRAMWELL. 


Y the death of Lord Bramwell English Law has lost 
one of its greatest masters and practitioners. Econo- 

mic science, as well as several other branches of sociology, 
is also the poorer by the loss of a distinguished amateur. 
As a writer upon his special topics, he was strikingly forcible, 
direct, original, piquant, and brilliant, even though his style 
was noticeable for its want of literary grace, and relied for 
its distinction upon the vigour and rugged strength which 
were the personal characteristics of the writer himself. In 
politics he made no name. Exeter Hail and Church Con- 
gresses were not familiar to him, as they were to his 
distinguished contemporaries, Lord Cairns and Lord Selborne, 
who would, perhaps, have more delighted in the office of a 
Bishop than in the functions of a Lord Chancellor, and were 
the nearest possible approach, in our days, to the medizeval 
Chancellors who were ecclesiastics first and lawyers after- 
wards, Certainly, the suggestion of Lord Bramwell as the 
teacher of a Bible-class, or the editor of a book of praise, 
would carry with it an incongruity of association, and an 
element of surprise, to anyone who had formed his judgment 
only on his Lordship’s public appearances at the Bar, on the 
Bench, or in the columns of the Press. If any such strain 
of non-terrestrial ichor ran its course through his veins, it 
did not come at all obtrusively to the surface ; though one 
need not forget that the men we think best known often 
startle us with some least expected characteristic. But, at 
any rate, the biographer of his Lordship must note that his 
career furnishes no opportunity for gush to that peculiarly 
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constituted Christian apologist who delights in illustrating 
the union of intellect with piety, by reference to the lives of 
distinguished lawyers and judges. 

Lord Bramwell was a man of whom it might confidently 
be said that, leaving certain pursuits out of account, he 
would have placed himself in the front rank in whatever 
sphere he had taken his brains and his energies. The excep- 
tions would lie in the directions of the arts; for apart from 
the fact that the physical appearances are almost invariably 
a sure index of the mental type, and no one would have 
inferred the poet, or the musician, or the artist in any genre, 
from his outward presentment. It would be necessary to sup- 
pose some such inconceivable combination as the intellect of 
Bacon and Shakespeare to allow of the potential development 
of the learned case lawyer and special pleader, the shrewd, 
hard-headed, cynical, caustic, nzsi-prius, and appellate judge 
into a creature of ‘imagination all compact.” He was born for 
success in handling the concrete, in dealing with the practical 
problems of the crowd of pushing, struggling humanity, who 
in their embroilments need the clear head and ready wit and 
tongue of the accomplished advocate, or the wise and saga- 
cious intellect of the strong judge moving with sure step 
amongst the elements in which they themselves work, and 
on no higher plane. In him we see a marked type of the 
born fighter, the successful man who wins material distinction 
and rewards by material services rendered, but who is not 
equipped for joining the ranks of the immortals. 

As I write, the deaths of Lord Tennyson and Ernest 
Renan are stirring the emotions of all who are able to 
appreciate the difference of level pointed out so aptly and 
clearly by Mr. Gladstone, in speaking of himself and Lord 
‘Tennyson, between the man of affairs and the man of creative 
genius; and it is hardly possible, however irregular it may 
be, to avoid the introduction of a tone of something like 
apology when one’s subject belongs to the former and not to 
the latter class. The fact is, few of us are under the glamour 


of the success even of the greatest lawyer after his death. We 
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must be in the busy scenes of the Court, and in the atmo- 
sphere in which men are striving strenuously with their 
competitors in the struggles of everyday life. Then success 
appeals to us, and we can glorify the man who is strong 
enough to win it. Ifthe halo disappears when death comes, 
and disadvantageous comparison is made between a Lord 


Justice and a Poet-Laureate, even if the former is also 
president of the Liberty and Property Defence League, we 
may still remember that after all the wheels of the world 
must be kept going by men with the temperament of a 
Bramwell and not of a Tennyson. We need not really be 
stinting of our admiration for the Atlas who sustains our 
globe, even though it be of earth, because he is not Mercury 
and a messenger of the gods. ‘To play the part of the hero 
who, in a difficult drama like life in general, and the 
legal life in particular, can overcome all the obstacles 
of the hard facts, and the villainies of the villain, and 
bring himself to triumph before he is too old to enjoy 
his success is by no means easy, and requires qualities 
only less than the greatest. We need not, therefore, 
become the victims of “literaturitis”; and there is good 
argument for not treating in too disparaging a manner 
the claims of our lawyers and judges to a generous admira- 
tion, and for their continuing to excite the emulation of 
ambitious youth, although it may be few of them could 
attain to more than mediocrity in poetry. It is at least 
something that they very rarely try. We have, however, 
in England one judge who has almost shown himself a poet, 
as well as thoroughly a scholar by a translation of the greatest 
of the Roman poets; and another, who has re-written in 
nursery rhymes, and with great acceptance, the same story 
of the pious Aineas, for which Virgil himself found necessary 
the stately hexameter. Lord Bramwell was incapable of 
either of these feats. He knew his limitations, and was 
content to be a great lawyer, and a clever, acute, and 
epigrammatic writer upon subjects more or less closely con- 


nected with the profession to which he gave his main energies, 
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notwithstanding that he was so far from being what is 
usually described as a ‘ 

Both the Baron’s natural life and his legal life extended 
over a remarkable space of time. Born in 1808, he was 
called to the Bar in 1838, and, up to a few months of his 
death in May last, he continued to be, what he had always 
been, one of the most energetic personages administering the 
law. Even before 1838 he had been practising as a special 
pleader, a now extinct race, who did not practise as advo- 


‘ ”? 
mere lawyer. 


cates. In 1856 his judicial career began upon his being 
made a Baron of the Exchequer; another institution which 
has gone into the limbo of the past, and is now, after the 


death of Lord Bramwell, only kept in memory by the name 
of Baron Pollock—the “ last of the Barons,” according to the 
popular tag. It had disappeared a year or two previous to 
1876, when Baron Bramwell was made a Lord Justice of 
Appeal in the new Appeal Court created by the Judicature 
Acts. His career as a judge, in the usual sense, closed in 
1881, but upon being created once more a Baron (this time 
with a difference) in the following year, he began another 
stage of his active life, and his last, in the final Appeal 
Court of the House of Lords. 

This long period contains three different phases of 
English legal history, and in each Baron Bramwell played a 
distinguished part. There was the phase during which the 
Courts were known by their ancient names, and when 
the technicalities of the common law pleadings and procedure 
had developed up to the last intolerable point of absurdity. 
It was then that Lord Bramwell established his reputation as 
a master of its learning and as an advocate, and held his own 
with the best. Irreverent hands were soon to be laid on the 
sacred edifice, and the period of the Common Law Procedure 
Acts began, forming a transition between the excessive 
strictness of the old system and the slipshod (as ancient men 
of the law call it) of the new. With characteristic common- 
sense and strength of mind, he freed himself from the 
fascination of the system he had been trained in, and bore 
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the chief part in starting it upon the road to destruction. 
Perhaps an even greater intellect than his own, as great a 
master of technicalities, and equally impatient of pedantry as 
himself, Mr. Justice Willes, joined him in drawing the Pro- 
cedure Acts, which had their day until the legal world was 
ripe for the third phase spoken of, when the Judicature Acts 
established the completed system, whose essential idea was, 
and is, the fusion of the old common law and the old equity 
principles and jurisdictions into one homogeneous whole. 
With no less elasticity of mind than he had displayed twenty 
years earlier, Lord Bramwell helped forward with good intent 
the new régime, and served under it cheerfully and heartily 
in the endeavour to make it successful. This could not be 
said of certain of his brethren, and even yet it is doubtful 
whether all the occupants of the English Bench have arrived 
at this freedom from prejudice which distinguished the 
veteran Baron from lesser men. 

Very important too was the work done by him in con- 
nection with the inquiries and discussions which led to the 
legislation of the Public Companies Acts; and he took ¢ 
humorous kind of pride in insisting upon the fact that it 
was he who first suggested the now well-known addition of 
the word “limited” to Companies formed under the new 
Acts. Nor was it without good results that he so vigorously 
upheld the principle, often treated too lightly in these days, 
of the rigorous enforcement of contractual obligations even 
though the result might be an apparent violation of equity. 

The bare facts of such a career are sufficient to show that 
no ordinary figure has been removed from English public 
life, but they are by no means sufficient for doing justice to 
such a many-sided personality as Lord Bramwell. We may 
expect a biography of very rare interest whenever his career 
as a lawyer and judge, and especially his character as a man, 
comes to be pourtrayed. The materials are ample, and 
“ Bramwelliana” abound, in which his wisdom, and wit, and 
humour find expression. Learning in the law was the least 
of his gifts; he had the saving virtues of honesty, fearlessness, 
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and unconventionality of both thought and expression. He 
was a thoroughly “live” man, rejoicing in his strength, and 


perhaps a little unsympathetic to weakness in consequence ; 
but we are still sufficiently Pagan to admire the strong man, 
whose virtues are not altogether consistent with the Christian 
ideal of humility. 


G. H. Kwort. 


[A portrait of Lord Bramwell appeared in the July number of the Juridical 
Review. His Lordship did not take a prominent part in the disposal of Scottish 
appeals, but his speeches were always characteristic. The Scots law of arbitra- 
tion irritated him. In Adam’s case, on constructive corruption, he said : “I think 
such expressions are used by persons who have a desire to bring about a certain 
result, and do not know how to do so by the use of ordinary and intelligible 
expressions” (18 Rett. 10). Again, in the Forth Bridge case, after explaining that 
he could not understand the doctrine of delectus persone, he added : “ And there- 
fore one may take it upon the sort of argument which was used when none other 
could be found, and say according to the Norman-French maxim, ‘ C’est un ancien 
positive ley del Corone, independently of all reasoning in the matter.” But his 
central judicial idea was that parties might be trusted to express their meaning in 
their contracts and testaments. This was akin to his political faith in freedom of 
contract and individual responsibility. “ It seems to me so utterly wrong, when 
people have entered into a definite bargain, to set it aside on some more or less 
fanciful notion of equity or right.” In Muirhead’s case (17 Rett. 51), he said : 
“ An addition to, or abstraction from, or alteration of, a written instrument ought 
never to be made without a necessity for so doing—to avoid some absurdity or 
repugnance.” Hence his mind was much exercised by some decisions of our 
Second Division ; some piece of conjectural construction or whimsical dogma at 
which he expressed “respectful surprise.” “No case is desperate when plain 
words are disregarded ;” and in Burnett’s case (12 Rett. 33), again reversing the 
Second Division, he said with just sarcasm: “I have great difficulty in giving 
any other judgment than that a passenger train is a passenger train.” No doubt, 
the artificial rules made by the wisdom and ingenuity of judges are often based 
on intelligible reasons, which may guide the legislator or the conveyancer, but it 
remains true that “hard cases make bad law,” and the principles enforced by Lord 
Bramwell are of absolute justice and universal expediency.—Ep., Jurid. Review.] ° 





Current Topics. 


a 


Summary of Legislation —The outstanding feature of the session is 
the absence of Irish legislation. 

(4.) The first statute requiring notice is Lord Herschell’s well-meant 
Betting and Loans (Infants) Act. It creates several new misdemeanours, 
such as sending documents to infants inviting them to bet or to borrow 
money. Where the documents are sent to a college or a school, knowledge 
of the fact of infancy will be presumed. Section 5 declares void agree- 
ments after majority to pay void loans contracted during infancy. It has 
been suggested that this section will prevent a bank from recovering on a 
discounted bill or note which has been granted in these circumstances. 
Why should a man, who is no longer an infant, not be permitted to 
condone his Jewish friends? There is no new consideration, but there is 
a new persona to consider the matter. The Act extends to Scotland. It 
is directed to wholesome and necessary objects, but its drastic provisions 
raise the question of the physiological and juridical basis of the present law 
of minority. (6.) The Colonial Probates Act is an extremely useful and 
practical measure. Subject to conditions as to payment of probate duty 
on British estate, or security for British administration, it authorises the 
sealing in Britain of probates granted in such British possessions as have 
made adequate provision for the sealing of the probates granted in the 
mother country. (7.) The size of allotments for agricultural labourers in 
Ireland has been raised from one-half acre to one acre. (8.) A close time 
for hares is established from March to July inclusive, the preamble declar- 
ing that the number of hares has been greatly decreased by inconsiderate 
slaughter. (9.) No action will lie for commission in connection with 
gaming contracts, It is intended to settle such questions as arose in 
Read, 13 Q.B.D., 779; Bridges, 15 Q.B.D., 363; Cohen, 22 Q.B.D., 680. 
The statute refers to the Gaming Act, 8 & 9 Vict. c. 109, which, judged 
by the usual tests, is an English Act. It will be remembered, however, 
that Foulds v. Thomson, 19 D. 803, was decided on the assumption that 
the Gaming Act does extend to Scotland. It would appear from the 
speech of Lord President Inglis in Shaw v. Caledonian Railway Company, 
17 Rett. 493, that in any case the Common Law of Scotland is to the same 
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effect as the English Statute. (10.) Short titles are authorised for a great 
number of Statutes, and collective titles for groups of Statutes. Among 
the older Scottish Acts may be mentioned “ The Tenures Abolition Act, 
1746 ;” among the more important Scottish groups, “The Entail Acts” 
means the whole entail legislation from 1685 to 1882. (11.) The relaxa- 
tion of the strict law of Mortmain and charitable uses in the case of 
purchases by corporations of land in limited quantities for public parks, 
museums, and school buildings, is extended to such purchases by all local 
authorities. (12.) The procedure and the financial arrangements with refer- 
ence to the rebuilding of bridges in Scotland destroyed by sudden calamity 
are made more elastic ; and the Secretary for Scotland receives a power to 
protect objects of national interest or historical association from the 
digging powers of local authorities. (13.) This Act amends in various 
particulars the Conveyancing and Law of Property Act, 1881. In cases 
of breach of condition in leases, the léssor is to have expenses as well as 
damages (see Skinner's T'r, 2 Q.B. 544). Where the lease contains 
a covenant not to assign without license, no fine can be exacted for 
license, unless the lease expressly says so. The case of Burt, 2 Q.B. 98, 
having called attention to the hardship inflicted by forfeiture on sub- 
lessees, an equitable jurisdiction is given to the Court to vest in the sub- 
lessee the unexpired term of the lease, subject to conditions as to rent, 
costs, &c. Under the Act of 1881 relief from forfeiture was not given in 
the case of condition for forfeiture on bankruptcy of the lessee. But such 
relief will now be given in the interest of the lessee’s creditors, provided 
they dispose of the lease in one year from the date of bankruptcy. It is 
impossible not to admire the freedom with which our English brethren 
legislate about written contracts. No doubt, our Scots law of purgation 
and conventional irritancies requires to be reconsidered in the case of 
both leases and feu-contracts—e.g., such cases as Sandeman and Burn 
Murdoch. In consequence of the embarrassing decision of Savile, 36 C.D. 
520, it is further declared that under the Conveyancing Act, 1882, 
trustees may be appointed to a part only of the trust-property ; a valuable 
provision in many cases, even where there is no retiring trustee of the 
other parts of the trust-property. (14.) The policy of the Indian Councils 
Act in increasing the number of “ additional members” of Council, and 
in permitting the discussion of the Governor-General’s annual financial 
statement has formerly been noticed in this Review. (17.) A system of 
short and sensible forms of extract-decree in the Sheriff Courts of Scotland 
is introduced. It is not necessary for these extracts that the mystic word 
‘‘Decern” should occur in the decree. (19.) The work of Statute Law 
Revision proceeds rapidly, the schedule this year commencing with 25 Edw. I. 
c. 17, “ Pleas of the Crown,” and ending with the Land Drainage Act, 1861. 
(21.) This Act explodes the metaphysical superstition that the High Court of 
Justiciary can sit in Edinburgh only in one Court at one and the same time. 
That is obviously true of each Commissioner, and it would be inconvenient 
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to have two Courts in one room; but, if business requires it, there is no reason 
why all the Commissioners should not sit separately at one and the same time. 
(23.) It is a great comfort that the recent Foreign Marriage Acts have 
been consolidated, and the system of marriage before statutory marriage 
officers, with its notices, caveats, declaration of no impediment, and invo- 
cation of witnesses, is now set forth in a complete and continuous way. 
The marriage officer has necessarily a discretion to consider whether the 
solemnisation of the marriage would be inconsistent with international Jaw 
or the comity of nations, but from his decision there is an appeal to the 
Secretary of State. Objections raised by caveat are in cases of doubt sent 
home by the marriage officer, and remitted by the Secretary of State to the 
Registrar-General for decision. This is a singular jurisdiction, but is not 
likely to be exercised, as the marriage officer can always resolve his own 
doubts. (24.) Some necessary corrections are made to adapt the Post-Office 
Act, 1891, to the system of local government in Scotland. (27.) Power is 
given to the Court to apply Parliamentary deposits to compensation of land- 
owners and others injuriously affected by the construction or abandonment of 
the undertaking. (30.) The scope of the Alkali Acts is largely extended by 
schedule, as, for example, to alkali waste works for the recovery of sulphur, 
and fibre separation works, where muriatic acid gas is used for separating silk 
or woollen fibre from vegetable fibre. As regards several of these works, 
however—e.g., barium, strontium, antimony, where various compounds are 
worked up from sulphides, the Act will not apply, if no sulphuretted 


hydrogen is evolved. (31.) The Small Holdings Act has been so much 
canvassed politically that detailed notice is unnecessary here. Two 


questions may be put. In accordance with section 10, rules have already 
been issued in England under the Land Transfer Act, 1875, adapting that 
Act to the registration of titles to small holdings. No similar arrange- 
ment is provided for Scotland, Probably something resembling the Irish 
Act of last year is required, if small holdings are to multiply. Again the 
management committee of a County Council, which has provided such 
holdings, consists in England partly of allotment managers under the 
Allotment Act, 1887. It is not clear how the system of appointment 
under that Act is to work in Scotland. Probably some reference should 
have been made to section 9 of the Allotments (Scotland) Act, 1892. 
(32.) The Clergy Discipline Act deals with two separate matters. A 
“ criminous” clerk, as defined in section 1—e.g., one divorced, or convicted 
of misdemeanour—loses his preferment by declaration of the bishop: a 
“criminous” clerk as defined by section 2—e.g., charged with immorality— 
may be prosecuted by the parishioners or the bishop before the Consistory 
Court of the diocese, five assessors being added to the Court for the trial 
of questions of fact, with an appeal to the Judicial Committee on questions 
of law. (35.) A new form of transfer is provided for Colonial stock. (37.) 
The power to detain unsafe vessels is strengthened, and inspection of provi- 
sions is authorised in the case of Canal and Cape voyages. It is under the 
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genial reign of Sir M. Hicks-Beach that the “stinking meat and weevilly 
biscuits” have at last disappeared. (39.) Several new arrangements are 
made for the convenience of stock holders. For example, the bank may in 
any register of stock permit any holder or joint-holders to have more than 
one account, not exceeding four. Again, following on the Law Guarantee 
Case, 24 Q.B.D. 406, it is provided that stock may be held in the names 
of an individual and a body corporate, or of two or more bodies corporate, 
and this is a joint tenancy. (40.) The reckoning of superannuation of 
public servants is made more uniform in the case of successive service in 
different offices, (42.) The Military Lands Act repeals the Ranges Acts and 
the Drill Grounds Act. Two observations occur on the application of the 
Act to Scotland. For such purposes the power of a minister to lease 
under The Glebe Lands Act, 1866, is extended to twenty-one years. The 
power to close a footpath near land leased for military purposes is to be 
exercised by the Sheriff instead of by-a parish authority, as the vestry in 
England. This is somewhat arbitrary. (51.) The distribution of the sums 
paid to the credit of the Scottish Local Taxation Account is familiar. 
(52.) An advance of £150,000 is made to British Columbia to assist the 
settlement of families from crofting parishes in Scotland. (53.) The law 
relating to public libraries in England is consolidated and amended, 
(54.) The Act enabling local authorities in Scotland to make the 
experiment of providing allotments for the labouring population (where 
they cannot be obtained on reasonable terms by voluntary arrange- 
ment between the landowners and the applicants), and also to provide 
common pasture, where that is desirable in view of the wants and 
circumstances of the labouring population, will be watched in operation 
with much interest. The procedure may be compulsory by provisional 
order. The appointment of allotment managers, and the enactment of 
rules for the common pasture, take us back to the land institutions of an 
earlier time. But whom does the phrase “labouring population ” include ? 
(55.) Sir Charles Pearson has been unpatriotic enough to inflict on his 
country a Burgh Police Act of 518 sections. The old General Police Acts 
of William IV. and Victoria are repealed, except where incorporated 
by reference in unrepealed Local Police Acts; and a considerable mass of 
new and effective legislation appears on sanitary, building, and proper 
police questions. This important statute will be noticed by an expert in 
this Review for January, 1893. The draftsman of the Act is not content 
with the title of “‘The Police (Scotland) Act, 1857,” given in the Short 
Titles Act of this session, but further shortens it into ‘“ Police Act, 1857.” 
(58.) The law respecting accumulation is altered. It is now permitted 
only during the minority of the person, who under the settlement would, 
if of full age, be entitled to the income directed to be accumulated. This 
is a considerable narrowing of the Thellusson Act, which permitted 
accumulation during four different periods. (59.) Important powers are 
given to the Railway and Canal Commission to extend the telegraphic 
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system by provisional order, where landowners stand in the way of public 
convenience. Power is also given to place telegraphs in the trenches, 
tubes, pipes, or apparatus used by electric lighting lines. (60.) Among 
the expiring laws continued are the Survey Act, the Ballot Act, the 
Employers’ Liability Act, the powers to enlarge holdings under the 
Crofters Act, and certain powers of the Boundary Commisioners and 
Secretary for Scotland under the Scottish Local Government Act. (61.) 
The minimum rate of interest on local loans is reduced from five to four 
per cent. (62.) It is doubtful whether the local authorities will exercise 
the power given by Mr. Provand’s Shop Hours Act to appoint inspectors 
to carry out the seventy-four hours rule for young persons in shops. (63.) 
This Act enumerates the methods by which a local authority may con- 
tribute to technical or manual instruction. (64.) It has always been a 
common law offence to threaten a witness who is to depone in a Court of 
Justice, and it was right and proper, as has now been done in Sir C. 
nussell’s Witnesses Public Inquiries Protection Act, to give the same 
protection to witnesses in Parliamentary Enquiries. It is a pity that such 
defects in the law, which would be removed by codification, so often 
remain until a sensational episode like that of Hood v. The Cambrian 
Railway Directors arrives to give political colour to a reform on which 
all parties are agreed. The privileges of the Houses of Parliament in the 
matter of contempt are superfluously reserved by this Act. 


Law Officers and Private Practice.—It will be matter for regret if 
political controversy interpose to prevent the temperate discussion and 
satisfactory settlement of the question—whether, and on what conditions, the 
immemorial right of the Attorney and Solicitor-General to engage in 
private professional practice shall be continued. The problem may be 
approached from the historical side. Its existence dates from 1872. In 
that year a variety of untoward circumstances concurred in directing 
public attention to the position of the law officers of the Crown. The 
Treaty of Washington had been concluded, and there was a widespread 
conviction that its provisions had been carelessly drafted. The hearts of 
the people were set on the attainment of a number of reforms, both in the 
substance and in the administration of the law. The necessity for these 
reforms was universally admitted. One distinguished lawyer had declared 
that, if a merchant in the city of London raised a suit at the Guildhall, he 
could guarantee, by using the law’s delays, to prevent it from being decided 
for four years ; another—who was also a member of the Government— 
stated openly, in the House of Commons, that the English law as to the 
property of married women was worthy only of a nation of barbarians ; 
and yet nothing was done to remedy these abuses. Sir William Harcourt, 
in the course of a brilliant lecture on legal reform, gave the world to 
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understand that the law officers of the Crown ‘packed the affairs of the 
public into the interstices of their private business.” Mr. Gladstone 
admitted that the Treaty of Washington had not been laid before the law 
ollicers at all, and friendly critics of the Prime Minister’s policy suggested 
that the Right Honourable gentleman had too kind a heart to throw any 
additional strain on men who were already overworked in endeavouring to 
serve both the public and their private clients. During the debates on the 
Ballot Act a difficult question of legal interpretation arose, but the 
Attorney-General, Sir John Coleridge, was at the time engaged in the 
Court of Queen’s Bench, arguing a case connected with the hiring of a cab 
from a railway station, and the House of Commons—so it was gravely 
objected—had to content itself with the opinion of the Solicitor-General. 
On another occasion, when an intricate Mortmain Bill was under discussion, 
neither the Attorney nor the Solicitor-General was in his seat in Parlia- 
ment, To these charges, another complaint of a different character was 
added. It was alleged that the existing system gave rise to awkward 
situations, and reference was made to the Overend & Gurney case, where a 
Solicitor-General had been retained for the very persons whose prosecution 
it might subsequently have been his duty to advise; and to the Zichborne 
case, where an Attorney-General had first appeared against the claimant, 
and had then, nominally, placed him in the dock. At length the public 
discontent became so keen that it was formally brought by Mr. Fawcett 
under the notice of the House of Commons, The Attorney-General, how- 
ever, defended himself, his colleague the Solicitor-General, and their 
predecessors in office, with spirit and power, and satisfactorily explained or 
justified the incidents on which his adversaries had laid so much stress, 
The agitation disappeared as rapidly as it had arisen. Questions were 
asked from time to time in the House of Commons about the salaries of 
the law officers, and the fees they derived from contentious and non- 
contentious business, and occasional malcontents drew the attention 
of successive ministers to the private practice of the Attorney and 
Solicitor-General, only to be met with the response that the matter was 
‘under the consideration of Her Majesty’s Government,” but that nothing 
could, or would, be done to disturb the expectations with which the legal 
advisers of the Crown, for the time being, had accepted office. During the 
life of the late Government, however, a series of incidents, as purely per- 
sonal in their character, and ephemeral in their effects, as those that 
provoked Mr. Fawcett’s observations in 1872, occurred: the right of the 
law officers to engage in private practice was once more placed in jeopardy ; 
and now Mr. Gladstone has publicly declared that he is “not without 
hope” of being able to make such arrangements with his new Attorney 
and Solicitor-General as will “obviate the inconveniences” which are the 


subject of complaint. This declaration points either to the absolute with- 
drawal, or to the definite limitation, of the right which the Attorney and 
Solicitor-General have for centuries enjoyed and exercised, of retaining 
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during their tenure of office their private practice at the bar. In theory, 
much may be urged in favour of the contemplated change. The dual 
character which the law officers sustain, beyond all question, has already 
given, and may again give, rise to unpleasant situations and, at least, appa- 
rent conflicts between public and private duty: the salaries of these officials 
are high enough to give the State what Sir William Harcourt termed “the 
first call” on their strength and time; and it is impossible to deny that 
the tide of briefs which flows into the chambers of a successful Attorney 
or Solicitor-General must in some measure divert his thoughts from his 
proper work, which is the service of the Crown. These arguments possess 
no little force, But there are counter considerations which must not be 
left out of view. The problem is how best to secure the highest legal 
ability for the public service. Now, the Bar—from whose ranks, under 
existing conditions, the principal legal appointments are made—is essen- 
tially a democracy. ‘Some men,” in the language of the present Lord 
Chief-Justice of England, “ not fit for it, attain success by luck ; some men 
fit for it, fail of it by chance ; but asa general, rough, practical rule, in the 
law, as in every other intellectual profession, success is the test of merit.” 
We come, therefore, to the conclusion that it is among the most successful 
lawyers that the highest legal ability is to be found. On what conditions 
will such men accept the offices of Attorney and Solicitor-General? The 
leaders of the Bar are not usually endowed with ample independent means ; 
they are not capitalists ; they stand in quite a different position from that 
occupied by other Ministers of the Crown, who could for the most part 
afford to treat politics as an avocation. They have raised themselves to 
eminence over a crowd of able competitors, and must hold their place with 
the same pertinacious efforts that gained it. The average duration of 
a law-officeship is two years ; but if a successful barrister cuts his connec- 
tion with private practice for even a few weeks, the severed threads cannot 
be gathered up again without a degree of painful labour which most men 
would be unwilling to face. Nor is it by any means clear that the limita- 
tions of the right of the Attorney and Solicitor-General to engage in private 
practice to the Privy Council and the House of Lords would meet the diffi- 
culty. Itisin the bracing atmosphere of the courts of common law and equity 
that the highest legal intellects are trained. Such an arrangement would, 
moreover, have a singularly unequal incidence. To Mr. Benjamin it would 


have been only an irksome limitation ; to Sir Alexander Cockburn it would 


have meant the surrender of private practice altogether. “ But, further, it 
is a bad thing for the public service,” said Lord Coleridge, in his reply to 
Mr. Fawcett, “to withdraw a lawyer, who is to serve the public, from 
general practice.” The duties of a law officer of the Crown are not less 
delicate than multifarious. He has to advise the Executive Government 
on questions of international, colonial, and municipal law. He has to 
pilot through the House of Commons measures affecting every department 
of legal doctrine and practice. He has to exercise jurisdiction in regard to 


” 
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the sealing of patents, in regard to petitions for revocation, in regard to 
the grant of licenses in mortmain. Not a year passes without adding to 
the sum of his statutory duties. Divorced from the manifold activities of 


legal life, he would lose the breadth of view, the mental elasticity, the very 


knowledge of law which alone will enable him to serve the Crown success- 
fully. Nor should the fact be overlooked that only on one or two occasions 
in our Parliamentary history, and then under the influence of passing 
irritations, has the withdrawal of the law oflicer’s right to engage in private 
practice been very urgently demanded. There is also unimpeachable proof 
that to Sir A. E. Cockburn, Sir Robert Collier, Lord Cairns, Lord Coleridge, 
Sir John Karslake, and many others, the years of their tenure of the 
office of legal adviser to the Crown were comparatively lean years, in which 
their private affairs were voluntarily and sternly “ packed into the inter- 
stices” of the public business. These arguments may not be decisive, but 
they are worthy of serious attention; and lend colour to the suggestion 
that the safest fetter to place on the liberty of the Attorney and Solicitor- 
General is that which the holders of these offices have so long and so 
honourably imposed upon themselves, There is at least abundant need for 
caution. Ina complex and unscientific legal system such as ours, unwise 
and thoughtless changes not only incur the fate, prophesied for them by 
Bacon, of being “ tossed on the waves of fortune,” but create more evils 
than they destroy. 


The Law Societies.—The annual meetings of the great Incorporated 
Societies representing the solicitors of England and Scotland respectively 
have just been held at Norwich and at Perth. At both places the addresses 
of the presidents, the papers read, and the discussions upon resolutions, were 
worthy of attention. In England, of course, the report of the judges on 
procedure eclipsed all other subjects in interest. It may be gathered that 
the solicitors do not go so far as the judges with respect to the abolition of 
pleadings, except where directed ; but they naturally accept the suggestion 
that costs of litigation should be taxed as between solicitor and client. 
The abolition of Divisional Courts and of the long vacation is unanimously 
demanded ; and the complaint is made that high class commercial business 
has almost deserted the High Court. In fact, much of it never reaches 
London ; such disputes in Manchester, for example, being settled by arbitra- 
tion on the spot. Whatever criticism the judges’ report may be subjected 
to, it is pleasing to note that this representative society “express the 
gratification of the profession at the earnest and powerful effort which has 
been made towards providing for the more speedy administration of justice, 
and the lessening of expense and termination of disputes.” The president 
at Norwich, Mr. Pennington, makes a strong protest against the spread of 
officialism in private business, which is the subject of an able pamphlet 
published by the Society. The history of official receivers in bankruptcy 
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does not support the proposal to put under a public trustee the 
£500,000,000 of trust property in the country. Mr. Pennington also 
strenuously objects to the English Trusts Bill of 1892, but he is apparently 
not opposed to a larger and more complete measure for codifying trust law. 
At Perth, Mr. Spens, the president of the Scottish Society, read a powerful 
argumentative paper in favour of the proposal for a fusion of the two 
branches of the legal profession, which was recently considered in this 
Review in the light of American experience. It appears that the Society 
have found it necessary, in self-protection, to take vigorous action under the 
Notaries Public Act of 1891, This is a warning against haste in dealing 
with the status of the legal profession, But ascheme which is advocated by 
Sir E. Clarke in England and by Mr. Spens in Scotland must before 
long receive practical! discussion. 

The question of fusion is really only a part of the general question of 
the reform of the judicatories in Scotland which the Incorporated Society 
have for long been considering. ‘They demand a large extension of Sheriff 
Court jurisdiction, and the abolition of the double sheriffship, a satis- 
factory Court of Appeal being provided. A more advanced section are in 
favour of abolishing the Lord Ordinary, or single judges in the Supreme 
Court. The Society, having consulted with other legal bodies, and the 
Association of Sheriff-Substitutes, mean to press for the legislation 
indicated in their memorandum. The pronouncements of the Society with 
regard to the new regulations for examination of law agents, and the new 
scheme for land registration, in the preparation and use of the search 
sheet and the printing of the record, are entitled to great weight. Their 
views on the compulsory redemption of casualties are more open to 
question. No doubt, many complaints have been made especially by 
working men, of the grievous incidence of unexpected casualties, but these 
complaints have frequently been based on an imperfect acquaintance with the 
terms of section 15 of the Conveyancing Act of 1874. It is an instructive 
commentary on amateur legislation that a bill partly to re-introduce 
imprisonment for debt in Scotland commands considerable support in this 
representative Society. 


Police Pensions,—Whatever may be the result of the vague Home 
Xule controversies going on at present, it is desirable that the constabulary 
force should not be less efficient in one part of the United Kingdom than 
another. The efficiency of the police in Scotland no doubt depends, to a 
large extent, on the admirable and sympathetic training which in most 
places they receive. But it must also in the long run, to some extent, 
depend on the inducements offered by the service, which determines the 
quality of the raw material on which the organising skill of chief constables 
has to be exercised. These inducements ought therefore to be substantially 
the same all over the country. In particular the age at which the right to 
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superannuation allowance, or ordinary pension, emerges should be the 
same, instead of being as it is at present much earlier in England than in 
Scotland. A much more singular anomaly, however, arises on the scale of 


special pension in cases of incapacity caused by injury received in the 
execution of duty. The schedule to the Police (Scotland) Act, 1890, makes 
a distinction in such cases between accidental injury, and not accidental 
injury. In the first case, for example, in the case of twenty years’ approved 
service, the pension is one-third annual pay ; in the latter case it is one-half. 


What is the ground of this distinction? Not the question of acting within 
orders, because special pensions are given only where there has been no 
default on the part of the constable. Section thirty explains what is 
accidental, An injury is “accidental if in the opinion of the police 
authority, it was not primarily caused by the constable having knowingly 
encountered serious danger when he received it.” Rather a disagreeable 
discretion for the police authority. The danger may have been serious, 
but if the constable did not know how serious till after the injury, or if 
the danger was only the secondary cause of the injury, or if the danger, 
although known, was not the cause of the injury at all, then the hurt men 
must be content with the lower rate. These seem to be fantastic and 
embarrassing distinctions in the administration of a useful and well deserved 
fund. They are more likely to produce complaints of favouritism than to 
encourage special bravery in the force. 





Reviews of Books. 


a —— 


The Theory and Practice of Private International Law. By L. Vow 
Bar. Second Edition, Revised and Enlarged. Translated by G. R. 
Gituespig, Advocate. Edinburgh: WiLtiam Green & Sons, Law 
Publishers, 1892. 


Tue specific merit of Dr. Bar’s original book is that which he tells us, 
in his preface of 1862, that he aimed at—namely, to produce a work of 
practical utility to the advocate and the judge; a guide to the literature 
and the decisions, in all countries, relating to the application of local 
laws ; and a statement and review of the various theories of private inter- 
national law. His second edition, published in 1889, not only fulfils, in a 
still fuller measure, the purpose so well accomplished in the first, but it 
supports the author's claim to rank as an original and independent author- 
ity. To the British and American jurist it is stil] deficient, for practical 
purposes, in its references to their case law and institutional writers ; but 
this want has been supplied in many places by the learning and diligence 
of Mr. Gillespie, to whom Dr. Bar and we are indebted, for having made 
an excellent English version of both editions, 

The lapse of more than a quarter of a century has caused Dr. Bar to 
make what is really a new book, extending, although the subject of 
criminal law has been left out, to more than twice the size of the original 
edition. This has been necessitated, not so much by the widening of the 
author’s researches and the increasing volume of his learning, for longer 
study and maturity of thought might result in condensation, but by the 
extension, in every country, of the study of international law, and of the 
number of books, monographs, and periodicals devoted to it. This is due 
partly, no doubt, to the increase of inter-communication among nations ; 
but still more, I think, to the fact that growing wealth and leisure have 
in all countries, as in our own, attracted many to the legal profession who, 
in the absence of practical work, have sought to acquire distinction in an 
interesting and difficult departwent of jurisprudence. The copious and 
varied literature of this subject could effect but little in moulding or 
improving the law of such a country as ours, if it were not itself concen- 
trated in such a volume as that before us, which reviews and criticises, in 
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an independent and masterly manner, the lucubrations, the responsa, and 
the decrees of hundreds of jurisconsults and tribunals. Unless it is so pre- 
sented to them, our Courts must remain in ignorance of the learning of 
Continental Europe; and even Bar and Gillespie, we fear, will fail to 
shake the authority of the unscientific dicta of Cringletie or Boyle. Even 
such a book as this can operate but slowly on a system of law based on 
precedents as ours is. Its influence may become more clearly marked if 
certain branches are from time to time codified. It may, at least, be hoped 
that the draftsmen employed by the Legislature may be allowed, within 
moderate limits, to adopt the well-considered results of jurisprudence, where 
these happen to be plainly preferable to the time-honoured practice of our 
native judges, 

It would be useless to discuss, at this time of day, the comparative 
merits of Bar and other writers on the conflict of laws. For the purpose 
of an exhaustive and critical directory to all the learning on the subject to 
the present date, he is unapproached by any other writer, and, with 
Mr. Gillespie’s commentaries, is indispensable, not merely to practitioners 
in the superior Courts, but wherever it becomes necessary to advise about 
questions of collisions of laws in ordinary mercantile intercourse. The 
book has not the almost French lucidity of Savigny ; its sentences, indeed, 
are frequently rather cumbrous and involved; but to an attentive and 
careful reader they are always sufficiently direct, and often forcible. It 
has now again appeared to me that the translator might have done better 
to abandon the German turn of expression, and aim at more idiomatic 
English, but he has, probably, been wise on the whole, in writing for 
lawyers, to give, as literally as possible, the exact meaning of his author. 
It is possible, in such a notice as this, to refer only to a few of the topics 
treated of in these 1100 closely printed pages. 

Among the criticisms of Savigny’s doctrines, which are numerous and 
sometimes sound, one of the most obvious and judicious relates to his too 
wide extension of the class of prohibitive laws, which exclude the inter- 
national community of law that otherwise obtains. He treats of this in 
connection with the attempt of the modern Italian school to found inter- 
national jurisprudence entirely upon the distinction between the personal 
laws, which it would make to follow the individual everywhere, and the 
laws of public order, which each State will assert within its own domain 
($ 28, sqq.). The great difficulty is in the definition and enumeration of 
the coercitive laws, or laws of public order ; and here both Savigny and the 
Italians have, in different ways, failed. Whether Dr. Bar himself has 
altogether succeeded in the definition which he elsewhere suggests with 
diffidence (§ 36), time will show; but it is, at least, a useful, practical 
criticism, which he makes on page 96, where he shows that our 
Courts must frequently recognise the existence and result of relations 
which they hold to be immoral, as when they give effect to the Moham- 
medan law of succession, which is rooted in polygamy ; but, on the other 
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hand, will not lend themselves to the direct realisation of legal relations or 
claims which would, by our law, be rejected as absolutely untenable—e.g., 
if they were asked to deliver up an escaped slave, or to constrain a woman 
to continue in this country a polygamous marriage contracted in Turkey. 

Mr. Gillespie’s note on “jurisdiction in divorce” will be extremely 
useful to lawyers who have to deal with this interesting and difficult 
question. It gives (along with Dr. Bar’s text), what no other English 
book professes to do, a synopsis of continental opinion and decision on the 
subject ; but it hardly discloses Mr. Gillespie’s own views. I am inclined 
to think that he would favour the opinion, to which later English cases are 
tending, that the jurisdiction for divorce, and if jurisdiction, then also the 
regulating law, is founded upon residence somewhat less permanent in its 
nature than the domicil of succession. It is remarkable that the doctrine 
of a “less complete” domicil for matrimonial questions is almost rejected 
in Scotland, where it formerly prevailed, at one time in an extreme form 
not reconcilable with comity or common sense ; while it has reappeared in 
England, supported both by reasons of general expediency, and, in accord- 
ance with the genius of English law, by arguments drawn from the 
traditions of the Ecclesiastical Courts, to whose jurisdiction the Divorce 
Court claims to have succeeded. Mr. Gillespie has quite clearly, and 
sufficiently for practical purposes, stated the position of the matter; but a 
reviewer may be allowed to add a sentence or two. 

It does not appear that the question is finally closed in either England 
or Scotland. The doctrine of a “less complete” matrimonial domicil, 
stated—e.g., in Jack v. Jack—was given up by counsel in Pitt v. Pitt, and 
no judgment of the House of Lords on the point was pronounced. In 
Stavert v. Stavert, 9 R. 573, Lord President Inglis pointed out that “the 
question had not been decided by the Court of last resort ;” but his 
reference to it in passing seems to have stirred up Lords Deas and Shand 
to give opinions to the effect that nothing less than the absolute domicil 
required for succession suffices to found jurisdiction for divorce. These 
opinions were admittedly not necessary for the decision of the case, and 
therefore not authoritative ; but they have been said virtually to settle the 
law for Scotland. This is the view expressed by Lord Trayner in the late 
case of Low v. Low, 19th November, 1891, 19 R. 115, which Mr. Gillespie 
describes as rejecting the doctrine of matrimonial domicil. It certainly is 
rejected by that acute judge, but, here again, it may be said that the 
rejection of that doctrine was not necessary for the decision of a case where 
there was not merely much to be said for the retention of the domicil of 
the husband’s origin, but, as was stated in one opinion, a conventional 
submission ab ante by the spouses to the British Courts in any question of 
divorce.(a) The remark is not unfair; and is certainly not intended to be 





(a) It is very far from being clear, however, that the clause of the separation deed at 


p. 117 of the report can be fairly construed as such a submission, or adoption of our law 
and Courts, on the part of the defender. 
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disrespectful, that if the judges intended to reject either in Stavert vy, 
Stavert or in this case, the doctrine in question, they “did not,” as Lord 
Fraser says of English judges in another case in a cognate matter 
(H. and W. 1538) “fully appreciate the importance of the question they 
were deciding, and did not give due weight even to prior decisions in 
England.” For neither in Stavert v. Stavert, nor in Low v. Low, does 
it appear that counsel brought before the Court the English decisions 
which Niboyet v. Niboyet, 4 P.D. 1; 48 LJ., P.D. and A. 1, is the 
leading example, or the discussions which the subject has undergone both 


tr 


10) 


in English and Continental text-books. Lord Young’s “desultory 
remarks” on the other side will require very careful consideration, along 
with other judgments and arguments, when the point comes to be formally 
determined. 

On the other hand it must be conceded that while Niboyet v. Viboyet 
distinctly asserts the jurisdiction of the English Divorce Court where there 
is a residence sufficient to fix the “matrimonial home,” though not suflicient 
(1) it was but the 
judgment of two Lord Justices against that of Sir Robert Phillimore in the 





to constitute a domicil governing the succession, yet 


primary Court, and the dissent of L.J. Brett; and (2) that in //arvey v. 
Farnie, 8 App, Ca. 48, Lord Chancellor Selborne and Lord Blackburn, 
while they do not discredit the judgment, seem to admit that it had been 
doubted, and might still be questioned in the House of Lords. Ncboyet v. 
Niboyet does not, however, stand alone, having been anticipated by Brodie 
v. Brodie and other cases, and the question having been so clearly raised in 
England as to call forth strong opinions from Lord Penzance, which were 
disregarded by the majority in iboyet. It may be added that Mr. 
Westlake (section 41) accepts bond fide residence not amounting to domicil 
as founding jurisdiction in England, while Mr. Dicey subjects it to adverse 
criticism (Domici/, p. 360). 

It is enough for the present to point out the unsettled state of the law; 
and to add that, after all, there is perhaps less reason to shrink, as lawyers 
are apt to do, from introducing into our jurisprudence a double domicil 
with the risk of ambiguity and confusion, if it be recollected that the 
normal conception of domicil implies nothing but a means of ascertaining 
what law is to rule in questions as to a man’s succession, and that it isa 
question of policy, or rather of justice and expediency, and not of legal logic 
or scientific terminology, whether the law that rules in matrimonial causes, 
and particularly in divorce, shall be determined only by a residence that 
has all the qualities of a domicil for succession, or by a residence that has 
such permanence as to warrant the application to its seat of the term 
“ matrimonial home,” as used by Lord Justice-Clerk Inglis in Jack v. Jack, 
and by Sir James Hannen and others in English cases (e.g., D’Etchegoyen 
v. D’Etchegoyen, 13 P.D, 132). It is here, if anywhere, that the principle 
of autonomy or voluntary submission to a particular law has operation ; 
for every inquiry into a man’s domicil is truly an inquiry whether he 
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evinced by his acts or declarations an intention to subject his personal 
relations or his succession to the law of one country or of another. And 
it is quite conceivable, indeed it is more reasonable to suppose that he 
intended, or, to speak more exactly, would have chosen, if he had thought 
of the matter at all, to subject his numerous changing and, so to speak, 
temporary relations, his shop, his house, his family, to the law of the places 
where they happen to be for the time, although he may contemplate a 
change of place in regard to all or any of them, rather than to the law of 
that possibly doubtful country, which will be held upon a consideration of 
the whole course of his life, from his birth until his death, to be his domi- 
cil of succession. The domicil of succession can never be finally deter- 
mined while life lasts. If it becomes necessary to ascertain what law shall 
govern the rights of a party in regard to his matrimonial conduct, there is, 
perhaps, no sufficient reason why the Court should perplex itself with the 
hypothetical question, What would be the man’s domicil of succession it 
he were to die at this moment ? 

Not the least interesting chapter in Professor Bar’s book is that which 
forms Book III., on “The Forms of Legal Transactions,” to which the 
translator adds an instructive note, pointing out that while the rule, /ocus 
regit actum, is received in Scotland, France, and America, in England it is 
subject to serious limitations. To Bar’s doctrine on this subject there 
is probably no need to take exception, and it seems to coincide with 
what, I think, may be held to be the Jaw of Scotland. But, while it 
is laid down in England that the rule, locus regit actum, is imperative 
and exclusive, and also that “a contract externally perfect according 
to law of the place where it is made cannot be enforced in Eng- 
land unless evidenced in such manner as English law requires,” one 
cannot be quite confident that our law has been finally fixed. The 
result of the opinions in Purvis’ Trustees v. Purvis Executors, 1861, 25 
D. 812, Valery v. Scott, 1876, 3 R. 965, and other cases, appears to be 
that a Scottish Court will in ordinary cases hold a contract or a testament 
valid if it be executed according to the forms either of the country where 
it was made, or of the country of the contract or of the testator’s domicil. 
The English Courts make the former a necessary condition of its validity, 
and they also practically make the latter a necessary condition, or go a 
long way in that direction, when they say that the /ex fori, the forum 
being in England, must enforce its own rules of evidence in regard to the 
proof of the contract. This almost seems to hold, as Mr. Gillespie 
expresses it, that a contract to be enforced in England “must be valid as 
regards form both by the law of England and by the law of the country 
in which it is entered into” (Transl., p. 289). But no English writer has 
stated the effect of the cases so broadly, and it is certain that there has 
been no intention on the part of the judges to lay down such a rule. How 
it came that the rule locus regit actu is held in England to be imperative 
is not very clear; the apparent requirement of conformity with English 
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formalities, too, arises probably partly from the tendency south of the 
Tweed to press to extremity the rule conspicuous in Don v. Lipmann and 
other cases, that the itis ordinatoria follow the law of the forum, and partly 
from the ditticulty in concrete cases of distinguishing the solemnities which 
go to the constitution of a contract or other juridical act from the proof 
of the same, and partly from the looseness with which the words and ideas 
of private international law have often been handled by lawyers and 
reporters, 

Before leaving this subject it may be suggested that the annotator is 
hardly accurate in assuming (p. 287, jin.) a discrepancy between Bar's 
doctrine and our law, in respect that Bar allows an option between the law 
of the place of execution and any other law than the law which rules the 
substance of the contract. It appears, with deference, that Bar and our 
law are here entirely at one. 

It is necessary to forbear from comment on other parts of this volume, 
although there are many topics which invite discussion. Among these may 
be noted the sections on the law applicable to the assignation of incorporeal 
rights, where both the author and translator appears to agree rather with 
the doctrine of the Scottish Courts than with Mr. Galbraith Miller’s criti- 
cism of it in this Journal for January, 1891; the discussion, at p. 339, of 
the law as to foreign incorporations and companies; and, most excellent 
of all, Dr. Bar’s argument at p, 83 upon the inexpediency of attempting to 
settle the conflict of laws by treaties or positive enactments. ‘ This,” he 
says, “ will lead to determinations contrary to the nature of the subject— 
that is to say, contrary to the logic of legal institutes, and directly opposed 
to the requirements of commerce.” 

Lord Justice Lindley said very truly in a recent case (1891, 1 Ch. D. 
226) :—“It is all very well to say that international law is one and 
indivisible, of which we take judicial notice ; but we cannot be ignorant 
of the fact that various civilised countries take different views of it; and 
are we to say that the Scotch Court is wrong because it takes a different 
view of the application of international law than that which we should 
take? I think not. This part of the international law, as recognised by 
the Scotch law, becomes part of the Scotch law ; and to my mind this Court 
is not at liberty to review international law so far as it becomes part of the 
Scotch law. The fact is, of course, notorious to us all, that if anybody studies 
private international law out of a French law-book, he takes one view of 
it; if he takes an American law-book, he takes another view of it; and if 
he takes a German law-book, he takes another view. They do not all take 
the same view. We have to ascertain and see how much of the inter- 
national law the Scotch law has incorporated and grafted upon itself.” 

This case, and the Scots decision in the same matter in 16 Rettie, are 
splendid examples of extreme courtesy and obsequiousness on the part of 
rival foreign courts, the ne plus ultra in fact of comity ; and the passage 
cited is a curious illustration of the convoluted circularity into which the 
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pursuit of private international law frequently leads the earnest student. 
Here we have an English judge laying it down as English international 
law that the Scots view of international Jaw must rule the case. It is 
conceivable that that Scots view might have led to the application of 
English international law, contrary to the principles on which the English 
Courts themselves would have acted. It may be hoped that the perusal by 
many lawyers of the stores of experience and discussion collected in this 
book may tend—at last, far off—to an assimilation of the “different 
views” of private international law, the recording and sifting of which 
have been the life-work of Dr. Von Bar. 
W. GUTHRIE. 


Wharton’s Law Lexicon.—The Ninth Edition. By J. M. Lety, Esq., M.A., 
Barrister-at-law. London: Stevens & Sons, Limitrep, 1892. 


Only three years have passed since the eighth edition of this work by 
the same editor was reviewed in these pages. The work is one, therefore, 
which has, apparently, secured a considerable amount of public confidence. 
It is natural to suppose that this ought to be a guarantee of special 
merit, but it must be confessed that a careful examination of the present 
edition does not lead to that conclusion. 

In reviewing a Law Dictionary, or any book of that nature, the critic 
can hardly be expected to do more than take up an article here and there 
and from his examination of these form a general estimate of the whole. 
It was in this way, accordingly, that the present writer proceeded when he 
had occasion to review the previous edition in the pages of the Juridical 
Review (Vol. I.) and not having then found any inaccuracies of import- 
ance in the special articles examined he gave the book a certain modicum 
of commendation. This commendation he must now, with apology to his 
readers, withdraw, as an examination of a different set of articles in the 
present edition has forced him to the conclusion that the work is open to 
grave censure. It abounds in errors of a more or less grave kind, a 
number of which must be attributed to sheer editorial carelessness. 

The book professes to give selected titles from ‘‘ the Civil, Scotch, and 
Indian Law.” Turning in the first place, to the articles dealing with 
Scotch law, we find some curious errors—most, if not all, of which indicate 
want of revision, and might easily have been avoided by a reference to the 
last edition of Bell’s Dictionary by Mr. Watson. Thus (s. 7. Advocate, 
Lord) it is said that “the Lord Advocate is virtually Secretary of 
State for Scotland”—a statement which seems to be made in utter 
oblivion of the fact that there has been for a number of years a Secretary 
of State for Scotland. It is not less surprising to find that there is no 
reference to the recent Local Government Act for Scotland, the Com- 
missioners of Supply being apparently regarded as still flourishing in 
undiminished splendour. Under the article “Justiciary, High Court of,” 
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we are told it is “composed of five of the Lords of Session, together with 
the Lord Justice-General and Justice-Clerk,” whereas, in fact, all the Lords 
of Session have been members of the High Court of Justiciary since 1887. 
This same article states further that this Court “has also the power of 
revising the sentences of all the Scottish inferior Criminal Courts,” which 
is far too sweeping a description of the limited review allowed in Summary 
Trials in the inferior Courts, Even the statement as to the jurisdiction of 
this Court—viz., that it “‘extends to the whole of Scotland,” is so short as 
to be inaccurate. A crime committed on the high seas in any part of the 
world is just as much cagnoscible by the High Court of Justiciary as one 
committed in Scotland itself. Neither under the article “ Indictment,” 
nor anywhere else have we been able to discover any reference to the 
revolution effected in Criminal Procedure by the Act of 1887 and it 
seems necessary to conclude that the editor has been ignorant of its 
existence, . 

Turning next to the selected titles on the Civil Law it will be found 
that blunders, more or less grave, are almost constantly obtruding themselves, 
und, indeed, hardly one of these articles can escape adverse criticism, <A 
few illustrations may be given. Thus, under the article, “Civil Law” it 
is said, in all apparent seriousness, that “the term ‘Civil Law’ is now 
chiefly applied to that which the old Romans compiled from the laws of 
nature and nations;” that the Institutes of Justinian “‘ were composed 
chiefly from Gaius and especially from his Aureorwm (of important matters) ;” 
that Tribonian’s library afforded “forty of the works of the most renowned 
civilians” instead of the complete works of forty of the most renowned 
civilians; that the novels or new constitutions ‘are explanatory of the 
code,” though some of them, as is well known, made the most fundamental 
changes on the law ; that each book of the Pandects contains several titles, 
ignoring the fact that books xxx. to xxxii. do not contain titles; that 
the digest was composed from the decisions, &c., “of the most famous 
lawyers who had existed up to the time of Justinian.” These articles also 
abound in glaring misprints—e.g., ‘““C. Terentalius Horsa” for C. Teren- 
tilius Arsa; “Jus Flaviadum” for Jus Flavianum, &c. Under the title 
“Institute” we read—“In Scotland, a person to whom an estate is first 
given by destination or limitation.” One would not learn from this that 
“Institute” is just the English of the Roman law term ‘“ institutus.” 
‘‘Testamenti factio” is defined as “the ceremony of making a testament.” 
Jus ad rem is defined as “an inchoate and imperfect right, such as a person 
promoted to a living acquires by nomination.” One would not learn from 
this that it is the equivalent of jus in obligatione or a personal as 
contrasted with a rea/ right. Illustrations of this kind might be multi- 
plied. Further, the arrangement of subject-matter under the articles 
“Civil Law,” ‘ Codex,” ‘ Institutiones,” ‘ Pandecte,” ‘ Novelle,” is 
most unsatisfactory. Instead of all the information being given in the 
first-named article, with cross references to the others, much of the 
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information is repeated in the special articles. Thus the mode of citation 
of the Codex is given twice, though not without blunders, in identical terms. 

A number of the articles relating to jurisprudence and international 
law are valueless, Thus the title ‘Law of Nations” refers the reader to 
“International Law,” and specifies three principal offences against the 
public law of nations. When he turns to “International Law” he finds 
a column devoted only to Private International Law and to the maxims of 
Huberus, which are worthy of a place only as historical curiosities. 

The present edition is as much disfigured as the previous ones by the 
mass of antiquarian words which it contains, with meanings and deriva- 
tions which are usually worthless. 

The work is, in our judgment, much inferior to the dictionaries of 
Mr. Sweet and Mr. Bell (edited by Watson). 
nH. G. 


La Société Anonyme en Droit Allemand. Par Fré.ix-M. Binc. Paris: 
G. Pepone-LAvrieEL, Editeur, 1892. 


The accomplished author of this work has already enriched legal 
literature by an excellent treatise on the law of Italy relating to the same 
subject, in which he has taken occasion to present the valuable addition 
of a comparative study of the chief European, including of course English, 
legislation in this branch of commercial law. 

The German Company Act of 1870, one of the principal features of 
which was a release from Government sanction and supervision, led to a 
sudden but speedily disastrous promotion of companies, a result probably 
exaggerated by the coincidence of the Franco-German war. At length, in 
1876, complying with the public demand for an alteration in the law, 
the Government remitted to the Reichsjustiz Amt to prepare a bill. It 
was not till 1883 that the bill was submitted, accompanied by a valuable 
exposition of the objects aimed at. On the 18th July, 1884, the bill 
became law, and this statute is the basis of M. Bing’s present work. 

In the introduction the author offers an interesting sketch of the his- 
tory and statistics of German Company Law generally. He then proceeds 
to deal section by section with that part of the Act which concerns his 
subject, namely, the Société Anonyme (Germanice, Aktiengesellschaft). 
In this work he has shown a masterly thoroughness ; the book is not the 
too common mechanical annotation of an Act of Parliament, but embodies 
the criticism of an eminent jurist. M. Bing specifies four principles 
which characterise the Act, of which the two most important seem to be 
the giving to shareholders the largest possible power of controlling the 
company’s business and the fixing of a severe standard of responsibility, 
civil and criminal. The passing of the Act caused a remarkable cooling 
of the zeal of promoters of companies, but this, as M. Bing points out, 
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was merely a passing result, as subsequently company promotion again 
expanded, but in different lines due to the last piece of legislation. One 
of the chief features of the later development is the large proportion of 
companies formed by the conversion of previously existing private 
businesses, 

M. Bing’s work will be of use to the legislator equally with the lawyer, 
as it is a valuable critical commentary on an Act “qui contient des remar- 
quables innovations, dont les rédacteurs de nouvelles lois sur cette matiére 
seront obligés de tenir compte,” more especially when it is remembered 
that “la revision de cette partie de la législation commerciale est 4 l’ordre 
du jour en plusieurs pays, et elle ne pourra tarder de l’étre dans quelques 
wutres,” 

A word of praise is due to the excellence of translation of the Act, the 
German text of which is given in an Appendix. The work should be 
appreciated as highly as its parallel Italian volume as the production of an 
author “che ha inaugurato con nobilissimo esempio uno studio severo del 


diritto positivo comparato utile nel campo practico non meno che nello 
] 


scientitico, W. J. N. L. 


Recueil des Traités et Conventions conclus par la Russie avec les 
Puissances Etrangéres, publié dordre du Ministére des Affaires 
Etrangéres, Par F. pe Martens, Traités avec Angleterre, 1710- 
1801. St. Pétersbourg: 1892. 


As explained in the preface, by its distinguished editor, this volume 
commences the first part of a third and new series of treaties and con- 
ventions entered into between Russia and foreign Powers. The period 
covered extends over the most of the eighteenth century, and the volume 
contains, in all, twenty-eight documents. The introduction gives an out- 
line of the relations of Russia and England from the commencement of 
intercourse between them, in 1554, when an English expedition to the 
North was half accidentally driven to the mouth of the Dwina and : .1.pelled 
to winter there, and brings the narrative down to the time of Peter the 
Great. One interesting episode is the attempt of Cromwell to maintain 
diplomatic relations with Russia during his Protectorate. His envoy 
failed to secure the honours he demanded, and amicable relations 
were only re-established after the Restoration. During the seven- 
teenth century the relations of the countries were principally com- 
mercial; but the eighteenth century brought political complications. 
And so, besides commercial treaties, we have alliances between the 
countries, in 1742 and 1793—the latter treaty being signed a few months 
after the execution of Louis XVI., for the purpose of putting down the 
Revolution, The historical sketches which precede each document are 
drawn from State papers, British as well as Russian, and are full of 
interesting matter. In the first one there is an account of a monopoly 
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granted by Peter the Great to Lord Carmarthen (in the text, by the 
way, erroneously styled Lord “Caurmartin”), for the import into 
tussia of “the plant nicotine, commonly called tobacco.” An attempt was 
made to introduce tobacco manufacture into Moscow, and one evening in 
July, 1705, the English ambassador, acting on instructions from home, 
entered the manufactory and smashed everything that would break, and 
next day burned wooden articles, which still remained intact. The 
ambassador’s explanations of his conduct were hardly satisfactory to the 
Czar, but it was the interest of the latter to keep on friendly terms with 
England. So far was this the case that, in 1706, the Czar was apparently 
ready to agree never to put a war fleet on the Baltic. History seems some- 
times to repeat itself! We have a full account of the outrage on André 
Matvéew, the Russian ambassador, which led to the passing of the Act of 
Anne. If there is such a thing as International Law, the want of an Act 
of Parliament was no excuse to the Czar, and we may be sure that, unless 
he had had other designs in view, his wrath would not have been appeased by 
the receipt of an illuminated copy of the Act. As was the characteristic of 
this epoch, diplomatic etiquette bulks largely. Many pages are occupied 
by the difficulties raised by Lady Cathcart’s refusal to kiss the hand of 
the Empress Catherine because she was an autocrat! The first armed 
neutrality falls within this period, and a paper might be written on the 
various lists of contraband, and the imperfect ideas of belligerency and 
neutrality disclosed in treaties of alliance concluded for the express pur- 
pose of prosecuting war. There is one observation which is forced on us 
by a cursory perusal of this volume. It is asserted, again and again, that 
Britain and Russia are naturally friends, and there is no reason why they 
should ever be hostile. It seems to be a Jaw of human nature that States 
whose territories are adjacent are enemies of each other. This is laid down 
as law in the Code of Manu, and carried out in practice in Europe and 
America as well as Asia. Rumours are again in the air that Russia is 
approaching the northern frontier of India, but the real question for the 
present seems to be whether Russia should be allowed to extend its domain 
in Europe. If the Muscovite Government could secure peace and 
prosperity within its present limits, it might find that the extension of its 
power (actual or moral), to the South might not be, after all, opposed. 
Russia and Britain are the two largest Empires in the world: their 
missions are not dissimilar. If this fact were generally recognised by the 
governing classes in both States, there could hardly be room for the clash- 
ing of material interests in their wide domains, and the statesmen of all 
parties, to whose guidance the destinies of these Empires are entrusted, 
would again find that Great Britain and Russia are naturally friends. 
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The Law of Horses. By D. Ross Srewarr, LL.B., Advocate. 
Edinburgh: Wa. Green & Sons, Law Publishers, 1892. 

When Mr. Stewart undertook this book he must have been met by one 
ditticulty. He could have treated in short space everything peculiar in 
the subject of horses as to sale, hiring, or carriage by land or sea, But 
such treatment would not have suited his purpose. He has preferred to 
describe his interesting animal in relation to the whole principles of the 
law: not so much “The horse in its legal relations,” as ‘‘ The law illustrated 
by the horse.” His book is a patient and careful collection of all cases 
about horses, or in which horses are mentioned, and an explanation of the 
principles involved : an Augean performance, which almost suggests super- 
natural assistance. 

Much litigation takes place about horses, especially in the Sheriff 
Courts, and Mr. Stewart has in view the needs of the practitioner as well 
as of those who own horses for purposes of business or pleasure. The 
advice he gives to the latter is not always sound. He says (p. 155), “The 
rules applicable to drivers are—to ride and drive at a moderate pace, and to 
abstain from running races with other vehicles or horses on the road ;” [the 
second rule seems involved in the first] “to keep a proper look-out against 
accidents ; to observe the rules of the road; and not to leave the horse 
unattended when stopping. Any negligence in regard to these rules is 
erimind.” This is very startling, especially to those members of the legal 
profession who take their daily recreation on horseback, and occasionally find 
it necessary to procure a modest refreshment at the wayside tavern. Again, 
there is overstatement in saying (p. 176), “where a foot-passenger walks 
on the carriage-way in the most crowded thoroughfare, he does so entirely 
at his own risk.” We see from other parts of the book that Mr. Stewart 
knows the law better. It is only under the Edinburgh Police Act that it 
is unsafe to walk or drive, or indeed stand, anywhere. Again, Mr. Stewart, 
dealing with a master’s responsibility for his servant to whom a horse has 
been entrusted, says, “a master is responsible for a wanton and reckless 
discharge of duty by his servant.” The “wanton discharge of duty,” is a 
strange phrase. 

Mr. Stewart has scarcely overcome the difliculty of compressing into 
one sentence the whole result of a decision. For example (p. 158), ‘‘ Thus, 
a carter who left his cart and horses on the road while he went into an 
ale-louse to drink and the horses merely proceeded along the road without 
running off and killed an old woman, deaf and nearly blind, was convicted 
of culpable homicide.” This is perfectly grammatical, but to the hasty 
reader it might appear that it was because the old woman was merely deaf 
and blind, and perhaps also because the owner was drinking ale, that the 
horses were not charged with the capital offence. Had the horses actually 
run off, it might have been a hanging matter for the self-indulgent carter. 
Again, p. 96, “Thus, one who hired a horse and lent it to a friend who 
rode it sixteen miles and a-half, left it in the open air for a quarter of an 





RPI ABE 




















REVIEWS OF BOOKS. 375 


the horse and the expense of medical attendance.” Al] that can be said is, 
we hope it was the friend who was found liable, but we suspect not. 


. r ; ; i 
hour, and four days after the horse died, was held liable for the value of 


The chapter dealing with unsoundness or vice as entitling the purchaser 
of a warranted horse to return it is well and carefully written. On one 
matter Mr, Stewart seems to go beyond his authority (Oliphant) and to 
err. He says, “rolling, also, harmless enough on grass would, it is thought, | 
be a vice, if a confirmed habit in the stable to the detriment of the animal | | 
itself ov to the disturbance of other horses.” Even should it be held that it | 
is a vice in a horse to roll in the stall so as to get cast frequently and i) 
bruise himself, we are confident that no court would hold it a vice entit- 
ling a purchaser to return one horse that he had a habit of rolling in the 
stall which disturbed others in the stable. Mr. Stewart’s chapter (v.) on 
carriage of horses and cattle by land and water is also carefully done. 
It is well arranged and well expressed. In it the author is on ground 
special to his subject. The whole book is carefully divided into paragraphs 
which are numbered and have rubrics in bold type. This tends to clear- 


ness ; the index seems full and accurate. 


The Scottish Poor Laws: Their History, Policy, and Operation. By | 
ROBERT PEEL Lamonp, Member of the Faculty of Procurators in | 
Glasgow. New Edition, revised and enlarged, with Appendices. | 
Glasgow: Witiiam Hopce & Co., 26 Bothwell Street, 18°2. | 


This is neither a law book nor a political essay ; but simply what its | 
title indicates, a historical sketch of the administration of the Scottish | 
Poor Law. Its author is an able and well-known lawyer in Glasgow, 
whose large experience as legal adviser of the most populous parish in 
Scotland has given him unique experience and some little partisanship. 
Originally published in 1870 under the name “ Scotus,” the book has long 
been known as a valuable repertory of information and argument, useful, 
indeed, indispensable to all concerned in the working, or interested in th« 
amendment of the Poor Law. It has now been brought down to date, and 
ranks, not with Dunlop and Caird and Guthrie Smith, but with Count Rum- 
ford—the most interesting of writers on this subject, the Howard of Poor 
Law Administration—with Monypenny, Chalmers, and Nicholls. Upon the 
whole Mr. Lamond’s book is eminently sensible in the views maintained, 


lively and clear in its language, which aims at perspicuity and directness 
rather than careful literary finish, and as readable as a novel. Among thie 
discussions which it contains, there are several of special interest and 
value—e.y., that on the apparent increase of lunacy which he ascribes, 
(probably with truth), ‘‘ to the generous policy of the Lunacy Commissioners, 
pursued at the ratepayers’ expense of encouraging large parochial and 
other asylums at great cost with a more than liberal scale of manage- | 
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ment and dietary, and tabooing the licensed wards of the poorhouses,” 
This system, he says, “calls for a prompt, searching, and independent 
investigation in which the Lunacy Commissioners should be treated as 
defendants,” 

We direct attention also to the chapters on the appeal to the Sheriff, 
where Mr. Lamond’s affectionate regard for his ‘“ Inspector,” makes him 
somewhat unjust to the Sheriffs; on the relief of able-bodied poor; the 
extension of the area of chargeability (which he deprecates), and on old- 
age pensions. Al] these are full of relevant and interesting matter. 

—— W. G. 


The Law of Torts. By Sir Freperick Pottock, Bart., of Lincoln Inn, 
Barrister-at-Law. 3rd Edition. London: Stevens & Sons, 1892. 
For the third time we welcome an edition of this admirable treatise. 

Its character is well established. We may indicate the new matter. It is 

pointed out that Smith v. Baker, 1891, A.C. 325, has checked the tend- 

ency to place a literal interpretation on the maxim volenti non fit injuria, 
and has even afforded some tests for distinguishing the kind of enixa 
voluntas which is required for the true application of the maxim. The 
complaints of Lord Blackburn with reference to the law on the subject of 
disparaging words have been partly met by the wholesome Slander of 

Women Act, 1891, 54 & 55 Vict. c. 51. The substance of Peek v. Derry, 

14 App. Ca. 337, is well stated: ‘‘Even the grossest carelessness in 

stating material facts is not equivalent to fraud.” But there is still a 

class of cases, of which Burrowes v. Loch, 10 Ves. 470, is an example, in 

which, although there is no contract, no fraud, no breach of specific duty, 
an action may be laid on estoppel. The view of Sir William Grant in 

Lurrowes’ case seems to have been that, although on the depositions it 

might only be a case of gross negligence, there was something in the 

position of the trustee of the fund which barred him from saying he had 
forgotten an important fact of trust-administration. 


The Valuation of Property for Rating in Scotland: A Digest of the 
Decisions relating to the Valuation of Lands and Heritages. By 
S. B. Armour, M.A., Advocate, Sheriff-Substitute of Caithness, 
Orkney, and Zetland, at Kirkwall. Edinburgh: Bett & Braprvte, 
1892. Pp. xxxvi. 380. 

Sheriff Armour is to be congratulated on having produced in a well- 
considered and highly convenient form a book for which lawyers, assessors, 
and administrators have been sighing for years back. It is difficult to 
understand the former treatment of valuation law. The Act of 1854 was 
admirably drawn, and perhaps the authorities expected it would go of 
itself. They certainly did everything to retard the development of the law. 
First, there was no appeal ; then, a limited appeal. Then, the Court was 


constituted of two judges who generally disagreed. Then, till 1882, the 
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Court, sometimes without hearing anybody, intimated opinions without any 
reasons assigned, Then, these unsatisfactory opinions were, to a large 
extent, inaccessible. In view of these facts, Mr. Armour’s statement of 
the law is clear and harmonious in a surprising degree. Part I. of his 
book is devoted to the machinery of valuation, including the preparation 
of the Valuation Roll, the duties of the assessors, and the procedure in 
appeals and complaints. Part II. describes the property entered in the 
Valuation Roll. The chapter here on the separate entry of accessory 
subjects, and the chapter on the entry of tolls and trade profits, are good 
examples of original and accurate treatment. Part III. deals with 
the persons entered in the Roll, with separate chapters on rateable 
occupation and beneficial occupation. Part IV. analyses annual value, and 
explains the rules by which it is now ascertained in a great variety of 
subjects. Railways and canals, water works, gas works, docks, and 
tramways are separately noticed. The statutes from 1854 to 1887 are 
printed with a few useful forms. As Mr. Armour explains in his preface, 
‘Some of the valuation cases and judgments are set out at greater length 
than is perhaps usual in a work intended exclusively for the legal pro- 
fession ;” but the reasons for this course are obvious and sufficient. The 
subject of land-valuation touches current controversies at many points. 
Thus, in the case between the Heritors and Kirk-Session of Leith and 
Magistrates of Edinburgh (reported in a note to 15 Sh, 203), we find Lord 
Mackenzie deciding that feu-duties are not liable to be taxed for relief 
of the poor, ‘in respect that the subjects themselves are liable to be and 
are taxed for the same fully, without deduction on account of said feu- 
duties.” It scarcely required the elaborate evidence of the Deputy Keeper 
of the Signet before the Town Holdings Committee to establish this 
familiar proposition. The policy of assessing for local purposes locally- 
secured income is another point, of course not touched by Lord Mackenzie's 
judgment. With reference to deer forests, it does not appear to be settled 
since the Sporting Lands Rating Act, 1866, whether if the grazing value 
of an unlet forest be greater than its sporting value the assessor may enter 
the grazing value. The Dalness case can hardly be said to settle that. 
Again, as matter of practice, unoccupied feuing land in the neighbourhood 
of large cities is entered at its agricultural value. But, as Mr. Armour 
points out (pp. 296-98), this is not inconsistent with the doctrine of 


potential value ” 


where no beneficial use of property is being made, or it 
has been placed under arbitrary restrictions. It should be remembered by 
political agitators that so far the Valuation Appeal Court has never said 
that ‘a plot of ground, say in the heart of a large city, having no other 
recognised character, kept vacant for an enhanced price” may not be 
valued as building land instead of at its agricultural value. On the whole, 
we think the library of the lawyer, the county councillor, and the assessor, 
will be decidedly enriched by this product of the learned leisure of 
Kirkwall. 


























Wotes on Decided Cases. 


Superior and Vassal — Relief or Composition.—Section 4 of the 
Conveyancing Act of 1874 has given rise to a great deal of litigation 
between superiors and vassals—mainly with reference to the question 
whether vassals who have been impliedly entered under the provisions of 
that section are, in various circumstances, liable in payment of a full 
year’s rent as composition, or merely in payment of a trifling sum as 
relief-duty. Before the passing of that Act, the amount to be paid was 
adjusted between the parties before an entry was actually taken, and if the 
superior showed too grasping a disposition, he could generally be brought 
to a reasonable frame of mind by the landowner tendering as vassal the 
last vassal’s heir, who was liable only in relief-duty. But now infeftment, 
which every landowner must take in order to secure his right, implies an 
entry with his superior, and the legal right of the superior to relief-duty 
or composition, as the case may be, becomes vested at once, irrespective of 
bargain or adjustment, To determine, however, which of those casualties 
is due to the superior is often very difficult, for the implied entry intro- 
duced by the Conveyancing Act has occasioned complications which were 
previously impossible, The result has been, not only a plentiful crop of 
litigation, but also a diversity of judicial opinion which renders many of 
the decisions of the Court of Session unauthoritative in the eyes of con- 
veyancers. Thus in the case of Stwart v. Hamilton, 16 R. 1030, there was 
an accidental majority of seven judges against six (see Vol. ii. pp. 110 and 
287 of this Review), with the result that composition was held to be due, 
while in the subsequent case of Stwart v. Jackson, 17 R. 85, there was a 
majority of nine judges against four, with the result that only relief duty 
was held to be due. Though these were decisions of the whole Court, they 
have not, in subsequent cases, been treated by the Second Division as 
absolutely binding. It was, therefore, with some interest that convey- 
ancers heard that the most recent case on the subject,—Duke of Buccleuch 
v. Johnstone, 18 R. 587,—had been appealed to the House of Lords, who 
might reasonably be expected not merely to give an authoritative judgment 
in that particular case, but also to evolve order out of chaos by laying down 
some general principles or rules for the guidance of the Scottish Courts. 
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Briefly stated, the facts in that case were these:—In 1810 a landowner, 
who was a singular successor of the last-entered vassal, and who was him- 
self unentered with the superior, conveyed his lands to trustees, for the 
following purposes 





viz., payment to himself and his wife of an annuity, 
payment of all his debts, and, in the event of his death, the carrying into 
effect of the provisions of any deed of settlement he might make. The 
trustees were empowered, but only if they got the truster’s written consent, 
to sell any part of the lands for payment of debts, and were bound to 
reconvey the remainder of the lands as soon as the debts had Leen paid off, 
or, if required by the truster, at Martinmas, 1814, whether the debts had 
been paid off or not. The truster died in 1811, leaving a deed of settle- 
ment by which he conveyed his lands to himself in liferent, and to the heirs- 
male of his body, and certain heirs substitute in fee, subject to certain 
family provisions, which were duly paid off after his death. In 1815 
the trustees enteisd with the superior as singular successors of the 
last-entered vassal, by charter of sale, adjudication, and contirmation, 
and they accordingly paid a casualty of composition. In 1860 they 
conveyed the lands to the heir-male of the body of the truster: and, in 
1863, the last survivor of them died. The heir took infeftment on the 
conveyance in his favour, and was thereby impliedly entered with the 
superior in 1874, in virtue of section 4 of the Conveyancing Act of that 
year. The superior made no claim for a casualty till 1890, when he 
demanded composition from the heir of the truster, on the ground that he 
was a singular successor of the last-surviving trustee. The heir tendered 
relief-duty, on the ground that he was the heir of the truster, founding on 
the cases of Stuart v. Jackson, above-mentioned, and the Duke of Athole v. 
Stewart and Menzies, 17 R. 724 and 733. The Second Division decided in 
favour of the superior’s claim for composition, Lord Young dissenting. 
The leading opinion of the majority of the Court was delivered hy Lord 
Trayner, who held that the entry of the trustees had created a new investi- 
ture, the trust not being solely for behoof of the truster or his heir, and 
that, even if this were not so, the heir of the truster was not the heir of 
any investiture recognised by the superior, the truster never having been 
entered with the superior. As regards most of the lands, the truster had 
not even taken infeftment; but there was one portion of the lands in 
which he had taken infeftment, and in regard to it the heir pleaded that 
the charter obtained by the trustees in 1815, operated retro so as to con- 
firm the truster’s prior infeftment, to the effect of making him an entered 
vassal, and so enfranchising his heir. The majority of the Court, however, 
held that the superior’s confirmation operated retro only to the effect of 
fortifying and completing the entry of the trustees. 

On 25th July of this year the House of Lords unanimously affirmed 
the judgment of the Second Division, the leading opinion being delivered 
by Lord Watson, and the other noble and learned lords merely concurring. 
From the report of Lord Watson’s opinion, it does not appear that he 
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adopted the view expressed by Lord Trayner in the Court of Session that 
the trust necessarily created a new investiture, in respect that it was not 
solely for behoof of the truster or his heir. In Lord Watson’s opinion, it 
was a sufficient ground of judgment that the appellant was not the heir 
of any person who had ever been entered with the superior. As regards 
the cases above-mentioned of Stwart v. Jackson and the Duke of Athole v. 
Stewart and Menzies, his Lordship says: “I do not think it is necessary 
for your Lordships in disposing of this appeal to consider the merits of 
these decisions or the conflicting opinions expressed by the learned judges 
who took part in them. . . . It cannot be said in this case, as was held in 
these decisions, that the appellant takes from an entered predecessor, either 
non obstante the trust or through the medium of the trust.” 

Recognising, as one must, the soundness of the judgment of the House 
of Lords, one cannot help regretting that the noble and learned lords, and 
especially Lord Watson, did not take advantage of the opportunity to lay 
down some general principles, or at least to express some opinion as to the 
soundness of the prior decisions of the Court of Session above-mentioned. 
The result of the appeal is to leave this branch of our law rather more 
unsettled than it was before, except as regards the one point actually 
decided. This is all the more to be regretted, as there seems to be a grow- 
ing tendency among our new judges to regard the question whether 
composition or relief duty is due as one of form rather than of substance, 
to look at the backs of trust-deeds and other titles rather than at their 
contents. The series of former decisions in regard to the casualties pay- 
able by heirs of entail, culminating in the case of the Advocate-General v. 
Swinton, 17 D. 21, showed that (in the words of Lord Murray in that 
case) “in all the cases the equity of the case has been considered ;” but 
now an advocate would be laughed out of Court if he ventured to argue 
that equity has anything to do with a case between superior and vassal. 


J. Henperson Becc. 


Septennial Limitation—Cautioner for Interest, J/olleson v. Hutchi- 
son, 9th March, 1892, 19 Rett. 581.—The question here arose under 
the Act 1695, c. 5, which introduced the septennial limitation of caution- 
ary obligations. Is a cautioner for payment of interest on the principal 
sum due under a bond and disposition in security during the not-payment 
of the principal, the term of payment being, as in the ordinary form, 
at the first term after the date of the bond, entitled to the benefit of 
the Act? The Lord President, Lords Young, Rutherfurd Clark, and 
M‘Laren (dissenting the Lord Justice-Clerk, Lords Adam and Trayner, 
and Lord Stormonth Darling) found that he is not. For the seven 
years following the execution of the bond the interest was regularly 
paid by the principal debtor, and the conclusion against the defender was 
only for payment of interest arising subsequent to this period. 
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It seems clear that if the terms of the Statute were alone to be looked 
at, apart from authority, all cautionary obligations for the payment of 
money, no matter when prestable, would terminate seven years after the 
date of the bond. But as Lord M‘Laren points out, the Court of Session 
in its earlier days was accustomed to allow itself much greater latitude in 
the construction of Acts of Parliament than at present, and there were, 
therefore, many decisions pronounced shortly after the passing of this Act, 
confirmed by later cases, which largely restrict the literal interpretation of 
the Act. These decisions must now be considered as part of the common 
law of cautionary obligations, and the principle on which they are based 
must be read along with the Statute in judging of its applicability to the 
present question. 

It seems therefore proper, in the first place, to examine these cases for 
the rationes decidendi. In Balvaird, M. 1005, a cautioner for payment 
of an annuity which had been regularly paid during the first seven 
years, and who was sued for the eighth and ninth payments, was found 
not entitled to the benefit of the Act, the principle being that diligence 
could not be done during the seven years “for years to run of this 
annuity, seeing every year nata erat nova obligata.” In Borthwick, M. 
11,008, a cautioner for payment of a bond payable at the first term after 
the death of the creditor’s wife, which only happened after the expiration 
of the seven years from the date of the bond, was held not to come under 
the Act, which only applies “in the case where sums fall due for which 
diligence could be used within seven years.” In Miller, M. 11,027, the 
cautioner in a bond, the term of payment of which was fixed at a period 
outwith the seven years, had not the benefit of the Act. The three later 
decisions show that the Act has been held not to apply to a cautioner for 
payment of the composition in bankruptcy (Cuthbertson v. Lyon, 2 8. 291), 
nor to a cautioner for the intromissions of a factor loco tutoris (Kerr v. 
Bremner, 1 D. 618), nor to a cautioner in a cash credit bond (Alexander 
v. Badenach, 6 D. 322). The principle on which these decisions proceed 
is that the obligation being of a prospective or continuing character, whose 
currency was not limited to seven years, the creditor could not do diligence 
during the septennium. 

The principle, therefore, which rules all these cases, is that where the 
obligation of the cautioner is one for which diligence could not be done 
during the septennium the Act does not apply. 

Molleson’s case is very like Balvaird. As in Balvaird, the liability 
of the cautioner was for termly payments within and beyond the septen- 
nium, the one for an annuity till the death of the annuitant, the other for 
interest till the payment of the principal sum; in both cases the termly 
payments during the septennium had been regularly paid, and the termly 
payments concluded for were subsequent to the septennium. The differ- 
ence between the two cases is that in JJolleson there was a principal sum 
due by the principal debtor during the septennium, for which, therefore, 
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diligence could have been done against the principal debtor during that 
period. This distinction, therefore, raises the question whether the prin- 
ciple of the above cases is that the debt must be one for which diligence 
could have been done against the cautioner during the septennium, or 
whether it is sufficient that diligence could have been done against the 
principal debtor within that period. From the opinions of the judges 
above-quoted there are certainly no express words which would indicate 
that the Court is referring to diligence against the cautioner, but the plain 
inference is that it was the liability of the cautioner and not of the prin- 
cipal debtor to diligence within the septennium which was in view. The 
question which the Court had to decide was not the nature of the obliga- 
tion of the principal debtor, but that of the cautioner, and when the 
creditor's remedies by diligence are alluded to this must refer to his 
remedies against the cautioner. If this be so, the principle of these cases 
is applicable to Molleson v. Hutchison, and it is immaterial that there 
diligence could have been done against the principal debtor during the 
septennium. 

The opinion of the minority in Molleson’s case was delivered by Lord 
Trayner, and it may be well to consider the grounds on which it proceeds. 
His Lordship holds that—(1) the above authorities show that the obligation 
which the defender undertook must, to fall within the statute, be one which 
binds him for a sum of money due that is owing at the date of his obliga- 
tion; (2) when it is said that the obligation must be one in which the 
creditor might do diligence within the seven years, this does not mean 
during any part of the seven years, but at some time within that period, 
and the rule is better stated thus :—“ No cautionary obligation falls within 
the statute which does not bind the cautioner as from its date for a sum 
of money, and for which the creditor might do diligence at some time 
within the seven years; (3) when it is said that the obligation must be 
such that the creditor might do diligence within the seven years, this 
simply means that he might do diligence if occasion arose—it is not 
necessary that the occasion should have arisen by the principal creditor 
failing to pay the interest within that time. To exclude the Act the 
creditor must be unable to do diligence against the cautioner during the 
seven years, because the terms or nature of the cautionary obligation 
do not afford ground for such diligence. 

Applying these principles to the present case, his Lordship reaches the 
result that the septennial limitation is applicable thus—(1) the obligation 
of the cautioner was a distinct and specific obligation for a sum or sums of 
money ascertained from the date of the loan, although not at that date 
exigible ; (2) the creditor, if the occasion had arisen, could have done 
diligence against the cautioner to enforce his obligation during the currency 
of the seven years. 

There seems no reason to doubt that the judges who formed the majority 
would have concurred in the greater part of Lord Trayner’s reasoning, but 
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probably not in the last of his conclusions, that diligence could have been 
done against the defender to enforce his obligation during the currency of 
the seven years. Part of the obligation could be enforced, but not the whole 
of it. What was the cautioner’s obligation? It was not for the first half 
or the tenth half-year’s payment of interest only, or for the interest during 
the first seven years, but for the interest until the principal sum was paid ; 
to use Lord Trayner’s own words, ‘‘the defender became cautioner for the 
interest payable during the not-payment of the principal debt.” How 
could the creditor possibly enforce this obligation by diligence during the 
seven years? He could not sue for the fifteenth or any subsequent term’s 
interest during the septennium, and yet the cautioner’s obligation con- 
tinued till the principal was paid. The creditor could have enforced only 
a part of the cautioner’s obligation during the seven years, but could not 
have done diligence for the whole of the obligation. 

If the views of the minority were correct, a cautioner for payment of 
interest on a bond during the not payment of the principal, would be in 
exactly the same position as a cautioner for payment of the interest only 
for the first seven years. 

Whether in the case of a cautioner, say for the first seven years’ interest, 
each term’s interest would be held a nova obligatio to the effect of holding 
the cautioner bound for seven years after each term, may be doubted. It 
would rather seem that the cautioner, on the lapse of seven years from the 
date of the bond, would be altogether free, if no diligence had been done 
within that time. 

What appears to have weighed largely with the judges who formed the 
minority, was, that to hold the Act inapplicable to a cautioner for payment 
of interest was to put him in a worse position than a cautioner for pay- 
ment of principal and interest, but it is plain that in the latter case, the 
creditor has an opportunity of doing diligence within the septennium against 
the cawtioner to enforce his obligation. He could charge him for payment 
of the principal debt, the recovery of which ends the obligation to pay 
interest. [It may be noted that Prof. Bell (Comm. ii. 364) observes, with 
reference to the collateral obligation for interest, that ‘if the subject of 
the security fail, it seems to result in an obligation for the principal sum, 
or an annuity redeemable by payment of that sum, and must be ruled by 
the same principles which regulate annuities ”—viz., that adjudication or 
arrestment might be used to attach property or funds sufficient to answer 
the annuity. It would even appear that in the unreported and afterwards 
compromised case of Fairholm’s Trustees mentioned by Prof. Bell, decree 
for the principal sum was obtained in an action laid upon an obligation of 
this nature. The question may also be put whether at any time a 
cautioner in this position might not insist on repaying the principal. | 


J. GRAHAM STEWART. 
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Contractors and their Tenders.—The decision of the Court of Appeal 
—unanimously aflirming the judgment of Mr. Justice Mathew—in the 
case of Bottems v. The Mayor and Corporation of York (Times, 18th July, 
1892), is one to which public attention cannot be too pointedly directed, 

In March, 1891, the Corporation of York advertised for tenders 
for the construction of a line of sewers along the bank of the 
Ouse. The contract and specification contained, inter alia, these 
conditions. The work was to be done to ‘the satisfaction of the 
engineer” of the Corporation. The contractor was bound to comply 
with the engineer's requisitions, and in default of such compliance the 
Corporation might take the contract out of his hands and seize the 
plant ; moreover, the engineer was empowered to order, if he saw fit, 
alterations in the line and level of the sewers during the progress of 
their construction, and the contractor was, in fact, although not in terms, 
debarred from claiming extra payment in respect of such alterations, unless 
the engineer committed to writing his orders for their execution. The 
specification seems not to have contained any reference to the character of 
the soil in which the sewers were to be laid. The plaintiff, M. Bottems, 
tendered for this contract at £55,000. He arrived at this figure with- 
out having taken any measures to ascertain the nature of the soil. 
The Corporation knew that the Ouse banks were muddy, and that the 
sum of £55,000 was insufficient for the work to be done, and it called 
Bottems’ attention to the fact that his tender was ‘exceptionally low.” 
Bottems, however, adhered to the price he had named and obtained the 
contract. In a short time he had abundant reason to repent. He found 
that the soil was so muddy and unstable that he had to prop it up with 
timbers, in order to prevent it from falling in upon the sewers, and after 
he had succeeded in laying 136 feet of sewers he was brought to a stand- 
still. Meanwhile the engineer had insisted by verbal directions on the 
reconstruction of the work, which had increased three-fold the con- 
tractor’s expenses. At length Bottems—after an unsuccessful endeavour 
to induce the Corporation to recoup him for his outlay—refused to 
go on with the contract, dismissed his workmen, and when the Cor- 
poration had seized his plant, took proceedings at law, claiming either 
a modification of the terms of the contract, or the recovery of the 
outlay which he had made. Practically the authorities relating to the 
case were only two in number:—TZhorn vy. The Corporation of London, 
(1876, 1 App. Cas. 120), and De Morgan, Snell & Co. v. Rio Janeiro 
Flour Co. (1892, 8 Times’ L.R. 292). We shall refer to these cases in 
turn. In Thorn v. The Corporation of London the plaintiff contracted 
with the defendants to take down an old bridge and build a new one. 


Plans and a specification prepared by the defendants’ engineer were 
furnished to him, and he was required to obey the engineer’s directions. 
The descriptions given were stated to be “believed to be correct,” but 
were not guaranteed, and in one particular matter at least the plaintiff was 








>: = « 






















































58O 





DECIDED CASES. 


warned to make examination for himself. Part of the plan consisted in 
the use of caissons. These turned out to be of no value. The work done 
in attempting to use them was wholly lost, and the bridge had to be built 
in a different manner. In this way much labour and time were wasted. 
The contract contained provisions as to the payment for extra work, and 
that work had—with the contract work—been duly paid for. The con- 
tractor sued for compensation for his loss of time and labour, occasioned by 
the failure of the caissons, and in his declaration alleged that the defendants 
had warranted that the bridge could be inexpensively built according to 
the plans and specification. There was no express warranty to that effect 
in the contract—it was held by the House of Lords, atlirming the unani- 
mous decisions of the Courts of Exchequer and Exchequer Chamber, that 
no warranty could be implied. Lord Cairns, however, pronounced the 
following obiter dictum, the bearing of which on Bottems’ case we 
shall presently consider :—“If the additional or varied work (was) so 
peculiar, so unexpected, and so different from what any person reckoned or 
calculated upon, that it is not within the contract at all, then it appears to 
me one of two courses might have been open to the contractor; he might 
have said: I entirely refuse to go on with the contract: Von hac in 
Sedera veni: I never intended to construct this work upon this new and 
unexpected footing. Or he might have said, I will go on with this, but 
this is not the kind of extra work contemplated by the contract, and if I do 
it, 1 must be paid a quantum meruit tor it. Or, for aught I know, for 
I wish to express no opinion upon the subject, having gone on with it, he 
might now, if there is not extra work within the contract, have maintained 
a proceeding for remuneration upon a quantum meruit for the extra work 
he so did.” 

The relevance of De Morgan, Snell & Co. v. Rio Janeiro Flour 
Co., to our present inquiry is the principle which it established that an 
engineer to whose “satisfaction” certain work is to be done, has simply to 
approve or disapprove of the work, is not called upon to hear parties or 
exercise judicial functions, and is entitled to pronounce a final decision. 

If we apply the ratio decidendi of these cases to that of Bottems, 
it is clear that he had no cause of action against the Corporation of York 
—(1) Even if the specification had contained a description “believed to be 
correct ”—of the nature of the soil in which the sewers were to be placed— 
there would have been no implied warranty of its accuracy. The specifica- 
tion, however, contained no such description ; (2) The extra work which 
Bottems was required to do clearly fell within the terms of the con- 
tract. Lord Cairns’s obiter dictum in T'horn’s case was, therefore, not 
available for the support of his action ; (3) The engineer was entitled both 
under the contract and in point of law (De Morgan, Snell & Co. v. Rito 
Janeiro Flour Co.), to refuse to order the necessary alterations in writing 
—i.e., to treat the work as not done to his satisfaction, but not to refuse a 
written order for a proper extra directed under the power in the contract. 
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The principle that a bargain is a bargain is in individual cases not infre- 
quently productive of private mischief and hardships, but the best interests 
of society demand that it shall be unflinchingly applied; and it is high 
time that contractors should learn that if they enter into foolish contracts, 
they need not, in the absence of circumvention or fraud, look to the Courts 
of law for redress, A.W. R. 


Bankruptcy—Trust Property held on Absolute Title—Jantum et 
tale. —Judgment was given on 9th August, in the House of Lords, on the 
important bankruptcy and trust questions raised in the special case, 
The Heritable Reversionary Company Limited v. M‘Kay’s Trustee, and the 
decision of the majority of the First Division (18 R. 1166) was reversed. 

The appeal not yet being reported, save in the newspapers, and there 
only in part, it is enough to point out, at present, that a wide question 
raised in the case—of faith in the public land registers as a presumed ele- 
ment in the credit given by personal creditors—appears to be authori- 
tatively settled, to the effect that the law recognises no such faith. It is, 
further, decided that the terms of the vesting clause of the Bankruptcy 
Act, 1856, do not require or warrant the result arrived at in the Court of 
Session. The result of the decision is that heritable property held in trust 
is now placed in exactly the same position as moveable as regards vesting 
in bankruptcy ; in no case will such property be held to form part of the 
bankrupt estate of the trustee or nominal proprietor. 

Readers are referred to the Note on the Court of Session judgment in 
the case, in Vol. III. of this Review, No. 4 (October, 1891), p. 365. 


Aliment—Application for Warrant to Imprison.—Everything which 
affects the liberty of the subject is of importance. By the Act 45 & 46 
Vict. c. 42, sec. 3, the former right to imprison in the case of failure to 
pay alimentary debts was abolished, but power was given to the creditor 
holding an alimentary decree to apply for the imprisonment of his or her 
debtor (during a limited time), when there was a wilful failure to make 
payment. The matter seemed simple enough until a difficulty was raised 
by the decision in Tevendale v. Duncan, 20th March, 1883, 10 Ret. 852. 
In that case the Second Division (Lord Craighill dissenting), affirming a 
judgment of Sheriff-substitute Comrie Thomson, held that a parochial 
board, who had obtained a decree against a son for sums expended in sup- 
porting his father, was not entitled to the satisfaction of having the former 
sent to prison. The leading judgment was given by Lord Young, who, in 
explaining the words of the statute ‘‘any sum or sums decerned for 
aliment,” said: “I think the true meaning is that the sums must be 


decerned for with a view to be applied, when they are got, in alimenting 
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the party in whose favour the decree is given.” Lord Craighill saw clearly 


that the effect of Lord Young’s view would be to exclude the possibility of 
imprisonment where from lapse of time the aliment had fallen into arrears. 
“Take,” he said, “ the case of a father’s obligation to aliment an illegiti- 
mate child. Decree cannot be got before the child is born, and there is 
always an interval after the birth before action is raised. That liability runs 
from birth, and yet the result will be this, that the sum of aliment decerned 
for will be divided into two parts ; for the one the father may, and for the 
other he may not, be imprisoned. A result so anomalous, not to say absurd, 
is a plain repetition of the Sheriff-substitute’s opinion.” No answer was 
given to this objection by the other judges who followed Lord Craighill or 
differed from him. In the Journal of Jurisprudence, Vol. xxviii., 493 
and 550, there will be found two judgments by Sheriff-substitutes giving 
effect to the views of Lord Young. 

The question has again been raised before the First Division in Catz v. 
MColin, 31st May, 1892, 19 Ret. 813, when that Court decided that 
the mother of an illegitimate child could demand the imprisonment of the 
father under a decree for arrears of aliment. It is not usual for a Court 
to call in question the soundness of a former judgment. It is rather—as 
it was suggested Mr. Gladstone might do with Garibaldi’s wife—explained 
away, and in this fashion 7’vendale’s case was got over. Lord M‘Laren said : 
“‘T am satisfied that the Court in the case of 7'evendale did not mean to 
decide anything except this—that right to a decree for aliment by assigna- 





tion or other derivative title would not confer upon the person holding 
such decree, not being the person for whose benefit the aliment had been 
decerned, the right to enforce that decree by imprisonment. It does not 
appear that the Court meant to decide that imprisonment would be 
incompetent if arrears were mentioned. So to hold, would, in my opinion, 
be contrary to the scope of the provisions of the Act for enforcing payment 
of aliment by means of imprisonment. I think the distinction cannot be 
maintained, and that a creditor is entitled to recover arrears by means of 
imprisonment against a debtor who has means at his disposal.” It is clear 
that if Lord M‘Laren is right in his opinion of the effect of the decision in 
Tevendale’s case, Lord Craighill was entirely wrong, and so have been more 
inferior judges who humbly followed in the footsteps of Lord Young. 
W. J. S. M. 


COLONIAL CASES. 


In The Liquidators of the Maritime Bank of Canada v. The Receiver- 
General of New Brunswick (1892, 8 Times’ L.R. 677), an appeal from the 
Supreme Court of Canada, affirming a decree of the Supreme Court of 
New Brunswick, the Privy Council considered and decided the following 


important point of constitutional law. The Maritime Dank of Canada 
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stopped payment in March, 1887. At that time the Provincial Govern- 
ment was a simple contract creditor of the bank for the sum of 35,000 
dollars—being public moneys of the Province deposited in the name of the 
Receiver-General. Was the Provincial Government entitled to payment 
in full, over the other depositors and simple contract creditors of the bank? 
In The Exchange Bank of Canada v. The Queen (1886, 11 App. Cas. 157), 
the Judicial Committee decided that, under the law of Canada, the Crown 
had priority only in respect of debts due from comptables, or officers who 
received, and were accountable for, the revenues of the Sovereign, and the 
question, therefore, came to be, whether the sum deposited in the Maritime 
Bank, in the name of the Provincial Receiver-General, was a Crown debt 
to which the royal prerogative attached. The liquidators of the bank 
maintained that it was not, contending that the British North America 
Act of 1867 had severed all connection between the Crown and the 
provinces ; had made the Government of the Dominion the only Govern- 
ment of Her Majesty in North America; and had reduced the provinces 
to the rank of independent municipal institutions. In support of this 
contention, reference was made to the alleged fact that, whereas the 
Governor-General of Canada was directly appointed by the Queen, the 
Lieutenant-Governor of a province was appointed, not by Her Majesty, but 
by the Governor-General, who had also the power of dismissal. The 
Judicial Committee, however (affirming the decisions of both the Courts 
below), held that the debt in question was a Crown debt, in respect of 
which the Provincial Government was entitled to priority of payment over 
other creditors. Lord Watson, who delivered the judgment of the Privy 
Council, pointed out—(1) that the appointment of a Provincial Lieutenant- 
Governor was made, not by the Governor-General alone, but by “the 
(;overnor-General in Council, by instrument under the Great Seal of 
Canada,” or, in other words, by the Executive Government of the 
Dominion, “which is, by section nine of the Act of 1867, expressly 
declared” to continue to be vested in the Queen; (2) that the object of 
the Act of 1867 was neither to weld the provinces into one, nor to subor- 
dinate Provincial Governments to a central authority, but to create a 
Federal Government, in which they should all be represented, entrusted 
with the exclusive administration of affairs in which they had a common 
interest—each province retaining its independence and autonomy (Cp. 
Hodge v. The Queen, 1883, 9 App. Cas, 113); and (3) that the vesting of 
the public property and revenues of each province in the Sovereign, as 
supreme head of the State, had been practically affirmed by a series of pre- 
vious decisions (Cp. A. G. of Ontario v. Mercer, 1883, 8 App. Cas. 767 ; 
St. Catherines Milling and Lumber Co. v. The Queen, 1888, 14 App. Cas. 
46; A. G. of British Columbia v. A. G. of Canada, 1888, 14 App. 
Cas, 295). 


As WV. K. 
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Robinson v. The Canadian Pacific Railway Company (1892, 8 Times’ 
LL... 722), was an appeal from the Supreme Court of Canada. The point 
of substance may be briefly stated thus. A man, named Patrick Flynn, an 
employé of the Canadian Pacific Railway Company, on 27th August, 1882, 
while he was in the service of the Company, sustained bodily injuries, in 
consequence of which he died about fifteen months later, on the 13th of 
November, 1883. By section 1056 of the Civil Code of Lower Canada, it 
is provided that, “in all cases where the person injured by the commission 
of an offence, or a quasi-offence, dies in consequence, without having 
obtained indemnity or satisfaction, his consort and ascendant and descendant 
relatives have a right, but only within a year after his death, to recover 
from the person who committed the offence or quasi-offence, or his repre- 
sentatives, all damages occasioned by such death.” Section 2262 (ii.) of the 
Code, however, enacted that ‘actions for bodily injuries are prescribed in 
one year... saving the provision contained in section 1056.” Flynn’s 
widow raised an action against the Pacific Railway Company within seven 
months after her husband’s death ; the jury found, and it was not disputed 
before the Privy Council, that Flynn’s injuries had been caused by the 
negligence of the defendants’ servants. The only question, therefore, was 
whether the right of action given by section 1056 was of a representative 
or an independent character. The Judicial Committee—reversing the deci- 
sion of the Supreme Court of Canada—held that the Code, differing in this 
respect from Lord Campbell’s Act, ignored the representative of the injured 
person, and gave a direct right of action to his widow and relations. 
Moreover, the Code prescribed certain conditions precedent to the right of 
action under section 1056; the survival of the injured person’s title to sue 
was not one of these, and, therefore, in accordance with the maxim, 
expressio unius, exclusio alterius, the non-existence of that title did not bar 
the widow’s right of action. 

A. WOR. 
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